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Article
Issues in evaluating an application seeking initiation of an antidumping investigation 
-  Analysis of Guatemala Cement case

By T.D. Satish

The star ting point of any anti-dumping 
investigation is an application made by or on behalf 
of a domestic industry to the investigating authority1, 
containing information and evidences alleging 
dumping causing injury to such domestic industry. 
This application becomes one of the most essential 
documents on which initiation and subsequent 
anti-dumping investigation are based. However, at 
the stage of pre-initiation itself, questions like those 
below may arise: 

a) What is the kind of information which should 
be presented by the domestic industry? 

b) What information can be considered as 
‘reasonably available’?

c) What should be the quality of such 
application? 

d) What should be the level of examination on 
the part of the investigating authority?

The DSB Panel in Guatemala Cement case2 
answered the above questions by shedding light 
on Articles 5.2 and 5.3 of WTO:Anti-Dumping 
Agreement (ADA).  The dispute revolved around 
anti-dumping duty imposed by Guatemala on 
imports from Mexico. Mexico argued that the entire 
initiation of investigation was vitiated by the fact 
that the application filed by Guatemalan domestic 
industry was inadequate and insufficient to justify 

initiation of investigation. 

In the facts of the case, the Guatemalan domestic 
industry filed the application by providing 2 invoices 
of 1 bag of cement each as evidence with respect 
to normal value and 2 invoices of 7035 and 4221 
bags of cements respectively as evidence for export 
price, to prove existence of dumping. As regards 
evidence of normal value, Mexico contended that 
the invoices did not specify the product, the amount, 
the source, representativeness of the evidence with 
respect to the total quantity produced in Mexico, 
etc. Mexico also contended that there were many 
factors, viz., differences in quantity, product 
description, prices in export market and domestic 
market and levels of trade which severely affected 
price comparability between the normal value and 
export price evidences respectively. It also said 
that the application contained no evidence with 
respect to threat of injury to the domestic industry 
due to dumped goods from Mexico since apart 
from 2 export invoices no other evidence was 
given with respect to factors set forth in Article 3.7 
ADA. For these two twin issues, Mexico alleged that 
the application filed by the Guatemalan domestic 
industry lacked sufficient evidence with respect to 
(i) dumping; (ii) threat of injury and; (iii) causal 
link. Thus, in Mexico’s view the application did not 

1  Exception being suo-moto initiations under Article 5.6 WTO:Anti-Dumping Agreement
2  Guatemala – Definitive Anti-Dumping Measures on Grey Portland Cement From Mexico – DS 156
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meet the standards of Article 5.2 of WTO: ADA. 
Mexico further argued that even if Guatemalan 
domestic industry makes such bare application, it 
was incumbent upon Guatemala to consider the 
accuracy, adequacy and sufficiency of evidence 
presented while deciding to initiate the investigation, 
which Mexico alleged was not done and hence 
Article 5.3 of ADA was violated.

The panel in this case came out with a 
determination, which became the standard for 
pre-initiation stage of an investigation. It started its 
analysis by demarcating the role of the applicants 
and the investigating authorities at the pre-initiation 
stage. As regards applicant’s role in filing the 
application, relying upon a report in an earlier 
dispute3 on the same issue, it held that Article 5.2 
puts a requirement on the applicant to necessarily 
provide evidences, as is reasonably available, with 
respect to (i) dumping; (ii) injury to the domestic 
industry and; (iii) causal link between the two and 
that such evidence and information, should enable 
the investigating authority to reject the application 
on its face value, where the authority considers that 
such application does not contain information as is 
reasonably available to the applicant. The standard 
of information to be presented by the applicant set 
by the panel was not that of a simple assertion and 
unsubstantiated by relevant evidence, but of a higher 
standard. As regards the contents of evidence to be 
presented, the panel, set the standard by requiring 
applicants to file application with information, which 
are substantiated by some amount of evidence, as 

is reasonably available with the applicants. 

As regards Article 5.3, Mexico argued that 
Guatemala failed to examine the “accuracy 
and adequacy” of the evidence provided in the 
application was sufficient to justify initiation of an 
investigation. Guatemala argued that investigating 
authority must examine the accuracy and adequacy 
of the evidence to justify the initiation but such 
investigating authority is not required to carry 
out any investigation or confirm or verify the 
claims contained in the application. In arguing so, 
Guatemala relied upon the decision in Softwood 
Lumber to assert that a panel should consider 
whether a reasonable, unprejudiced person could 
have found… that  sufficient evidence existed to 
justify initiation and also that the level of “sufficient” 
evidence to justify initiation is significantly lower 
than the level of evidence required for preliminary 
or final determination.  

The panel, relying on Softwood Lumber, came 
to the conclusion that it is the sufficiency of the 
evidence, and not its adequacy and accuracy per-se, 
which forms the legal standard to determine whether 
to initiate the investigation or not.4 Thus, Article 
5.3 is a requirement imposed on the investigating 
authority that upon acceptance of an application, 
which contains evidence on dumping injury and 
causal link as is reasonably available to the applicant, 
the investigating authority has to further undertake 
an examination of the evidence and information 
contained in the application. The decision to initiate 
is made by reference to the objective of sufficiency of 

3  DS 60 Guatemala Cement Panel Report
4   Para 8.31 DS156 Guatemala Cement
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the evidence in the application, and not by reference 
to whether the evidence and information provided 
in the application is all that is reasonably available 
to the applicant.5

The panel examined whether the evidence 
presented in the application with respect to normal 
value, export price and the threat of material injury, 
was sufficient to justify initiation of investigation. 
As regards dumping, it examined Article 5.3 read 
with Article 2, which talks about dumping. But it 
pointed out that reference to Article 2 was made 
just for guidance and not to make a determination 
on Article 2 itself. Upon perusing the records and 
applying Article 2, it  held that given the evidence, 
an unbiased and objective investigating authority 
could not have concluded that there was sufficient 
evidence of dumping to justify the initiation of an 
anti-dumping investigation. It observed that an 
investigating authority was not expected to perform 
complex adjustments and calculations at the stage 
of initiation. However, where it is obvious that 
there are substantial questions of comparability 
between the export price and normal value the 
investigating authority should at least acknowledge 
that differences in the prices generate questions with 
regards to their comparability, and either give some 
consideration as to the impact of those differences 
on the sufficiency of the evidence of dumping or 
seek such further information as might be necessary. 
Since neither of the above was done by Guatemala, 
the panel considered that there was insufficient 
evidence with respect to dumping. Similarly, for 
examining the sufficiency of evidence for threat of 
injury, it referred to Article 3 for guidance and held 

that Guatemala did not examine the sufficiency of 
evidence with respect to threat of material injury. 

An investigating authority, according to the 

panel, should not be content with the information 

provided in the application but rather try gathering 

evidence on its own in order to fill the evidentiary 

gap to meet the standard under Article 5.3. 

However, where such act is not undertaken on its 

own by an investigating authority to bridge the 

gap and bring the information in the application in 

conformity with Article 5.3, it cannot be said that 

the ‘reasonably available’ standard under Article 

5.2 will not permit initiation of investigation as the 

evidence as is reasonably available to the applicant 

would not be objectively judged. 

To conclude, as far as Articles 5.2 and 5.3 of 

ADA are concerned, the panel in Guatemala 

clearly defined the role of an applicant in making an 

application and the role of an investigating authority 

in examining the application so filed. Further, the 

information so contained must be backed with 

evidences as may be reasonably available with the 

applicant but such information should not be totally 

based on mere assertions. It must be ensured that 

the application is not accepted by an investigating 

authority at its face value and at least some 

examination is conducted to examine the adequacy 

and accuracy of not only the information in the 

application, but more importantly the evidences 

presented.

[The author is a Senior Associate, International 

Trade Practice, Lakshmikumaran & Sridharan, 

New Delhi]

5   Para 7.50 in DS 60 Guatemala Cement
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Trade Remedy News 
Trade remedy actions against China

 
Product Measures Notification No. and dateCountry

Copper tube

Citric Acid and Certain 
Citrate Salts

Circular welded carbon-
quality steel pipe

Ceramic tableware

Ceramic tableware

Cased Pencils

Carbon steel welded 
tube

Bicycle and frame

Aluminum Extrusions

Preliminary determination on 
alleged injurious dumping and 
subsidization

Partial rescission of countervailing 
duty administrative review

Sunset review of ADD and counter-
vailing duty expedited

Preliminary ADD imposed

Definitive determination of safeguard 
measure

ADD Administrative Review, 
rescinded

Affirmative definitive determination of 
ADD and countervailing duty in sunset 
review

ADD mid-term review initiated

Initiation of changed circumstances 
reviews for Anti-dumping and 
Countervailing duty

Dumping case number: AD/1401 
and Subsidy case number: 
CV/137, dated 20-8-2013
2013 8 20
AD/1401 CV/137

US ITA 78 FR 54625, 
dated 5-9-2013
2013 9 5

78 FR 54625

US ITC News Release 13-085, 
dated 6-9-2013
2013 9 6

Dated 19-8-2013
2013 8 19

Dated 2-8-2013
2013 8 2

US ITA 78 FR 54452, 
dated 4-9-2013
2013 9 4

78 FR 54452

Dated 19-8-2013
2013 8 19

Dated 8-8-2013
2013 8 8

US ITA 78 FR 51143, 
dated 20-8-2013
2013 8 20

78 FR 51143

Canada

USA

USA

Brazil

Customs 
Union 

of Russia, 
Belorussia 

and 
Kazakhstan 

USA

Canada

Canada

USA
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Product Measures Notification No. and dateCountry

Juicer under 900W
900

Initiation of ADD investigation Dated 12-8-2013
2013 8 12

Mexico

Hot Rolled Flat Products 
of Stainless Steel-304 
grade
304

Safeguard duty imposed for a 
period of 200 days, from 4-1-2013 
to 22-7-2013

2013 1 4
2013 7 22

Notification
No. 2/2013-Cus. (SG), dated 
29-8-2013
2013 8 29 2/2013-
Cus. (SG)

India

Glucose Safeguard measure terminated Dated 31-7-2013
2013 7 31

Indonesia

Galvanized steel wire No injury caused by dumping and 
subsidy

Canadian ITC Notice 
Dated 20-8-2013
2013 8 20

Canada

Frozen Warmwater 
Shrimp

Countervailable subsidization 
found by US DOC

US DOC Press Release 
dated 13-8-2013
2013 8 13

USA

Drill Pipe Administrative review of the coun-
tervailing duty (CVD) completed

US ITA 78 FR 47275, 
dated 5-8-2013
2013 8 5

78 FR 47275

USA

Drawn   Textured Yarn Initiation of ADD investigation Announcement 754 / KADI / VIII 
/ 2013, dated 2-8-2013
2013 8 2 754 / KADI / 
VIII / 2013

Indonesia

Dig i ta l  Versat i le 
Discs-Recordable 
(DVD-R and DVD 
RW)
DVD

ADD extended up to 22-7-2014 
consequent to sunset review

2014
7 22

Notification No.19/2013-Cus. 
(ADD), dated 29-8-2013
2013 8 29 19/2013-
Cus. (ADD)

India

Diamond sawblades 
and parts

Final results of ADD changed 
circumstances review

US ITA 78 FR 48414, 
dated 8-8-2013
2013 8 8

78 FR 48414

USA

Crystall ine si l icon 
photovoltaic modules 
and key components

Regulation imposing provisional 
anti-dumping duty amended

Commission Regulation (EU) No. 
748/2013, dated 2-8-2013
2013 8 2

748/2013

EU

Corn Safeguard investigation terminated Dated 31-7-2013
2013 7 31

Chile
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Product Measures Notification No. and dateCountry

Light-walled rectangular 
pipe and tube

Affirmative sunset review – Coun-
tervailing duty to continue

US ITA 78 FR 48416, 
dated 8-8-2013
2013 8 8

78 FR 48416,

USA

Rubber Chemicals - 
N-1, 3-dimethyl butyl-
N’Phenylenediamine 
also known as PX-13 
or 6-PPD

6PPD

Initiation of review investigation for 
continuation of safeguard duty

F. No. D-22011/ 1/2013, 
dated 29-8-2013
2013 8 29 D-22011/ 
1/2013

India

Resin or other organic 
substances bonded 
wood or ligneous fibre 
boards of thickness be-
low 6mm

6

Definitive ADD imposed Notification
No.18/2013-Cus. (ADD), 
dated 8-8-2013
2013 8 8 18/2013-Cus. 
(ADD)

India

Plywood Levy of ADD for three years, 
recommended

Dated 22-8-2013
2013 8 22

Korea

PET Preliminary ADD imposed Dated 23-8-2013
2013 8 23

Argentina

Partially Oriented Yarn Initiation of ADD investigation Announcement 753 / KADI / VIII 
/ 2013, dated 2-8-2013
2013 8 2 753 / KADI / 
VIII / 2013

Indonesia

Paracetamol ADD continuation recommended 
in sunset review

F.No.14/1009/2012-DGAD, 
dated 26-8-2013
2013 8 26
14/1009/2012-DGAD

India

Oil Country Tubular 
Goods

Countervailing duty administrative 
review – Findings of two companies 
having received countervailable 
subsidies

-

US ITA 78 FR 49475, 
dated 14-8-2013
2013 8 14

78 FR 49475

USA

Oil Country Tubular 
Goods

Definitive determination of safeguard 
measure

Dated 30-7-2013
2013 7 30

Indonesia
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Product Measures Notification No. and dateCountry

Slide fasteners fitted 
with chain scoops of 
base metal or plastic

Anti-dumping sunset review 
investigation initiated

Dated 4-9-2013
2013 9 4

Tyres for Trucks and 
Buses

Definitive ADD imposed after 
sunset review

5

Dated 6-8-2013
2013 8 6

Brazil

Trichloroisocyanuric 
acid

Initiation of new exporter review in 
AD measures

Commission Regulation (EU) No. 
809/2013, dated 27-8-2013
2013 8 27

809/2013

EU

Tissue Paper Products Administrative review of ADD 
order in respect of three companies, 
resinded

US ITA 78 FR 51142, 
dated 20-8-2013
2013 8 20

78 FR 51142

USA

Tennis ball Initiation of ADD investigation No.117 of 2013, dated 7-8-2013
2013 8 7

2013 117

Argentina

Steel wire Preliminary determination to levy ADD Resolution No. 0211, 
dated 20-8-2013
2013 8 20 0211

Columbia

Steel ropes and cables Initiation of partial interim review 
of AD measures

2013/C 246/05, dated 27-8-2013
2013 8 27 2013/C 
246/05

EU

Stee l  ang les ,  s tee l 
square profiles and 
plates, iron and steel 
bars and wire

Safeguard investigations initiated Dated 6-8-2013
2013 8 6

Columbia

Stainless steel tube 
and pipe butt-welding 
fittings

Termination of AD proceedings 2013/440/EU, dated 20-8-2013
2013 8 20 2013/440/EU

EU

Stainless cold-rolled 
plate

Affirmative preliminary determination 
of dumping and material injury

Dated 14-8-2013
2013 8 14

Taiwan

Egypt
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Product Measures Notification No. and dateCountry

Wirerope Initiation of AD investigation Dated 26-8-2013
2013 8 26

Mexico

Vitamin -A Palmitate
A

ADD continuation recommended 
in sunset review

F.No.15/7/2011-DGAD, 
dated 21-8-2013
2013 8 21

15/7/2011-DGAD

India

Wind Towers Initiation of AD investigation Anti-dumping Notice No. 
2013/68, dated 28-8-2013
2013 8 28
2013/68

Australia

Vulcanized rubber 
transfer belt

Preliminary determining to 
continue the investigation but 
not levy preliminary duty

Resolution No. 128 of 2013, 
dated 14-8-2013
2013 8 14
2013 128

Argentina

Zinc coated (Galva-
nised) steel and Alumi-
num zinc coated steel

Duty imposed considering dump-
ing and subsidy margins

Anti-dumping Notice No. 
2013/66, dated 5-8-2013
2013 8 5
2013/66

Australia

Trade remedy actions by China

 
Product Measures Notification No. and dateCountry

Bisphenol A
A

Single-mode Optical 
Fibers

Tertiary Butylhydro-
quinone

Expiry review of anti-dumping 
measures

Initiation of ADD investigation

Initiation of ADD investigation

MOFCOM Announcement No. 
55 of 2013, dated 3-9-2013
2013 9 3

2013 55

MOFCOM Announcement 
No.54 of 2013, dated 19-8-2013
2013 8 19 2013

54

MOFCOM Announcement No. 
57 of 2013, dated 23-8-2013
2013 8 23 2013

57

Japan, 
South Korea, 

Singapore 
and Taiwan

India

India
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WTO News 

News Nuggets  

31
G20 G20
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