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Article
Safeguard measures - Extension post-expiry, not correct

By Atul Gupta & other team members, International Trade Practice
The framework for duration and review of 

safeguard measures is provided under Article 7 
of the Agreement on Safeguards (AoSG). In this 
regard Article 7.2 and Article 7.5 of the AOSG are 
relevant. While Article 7.2 provides for extension 
of the measure, Article 7.5 provides for levying 
duty “once again” i.e. a fresh levy after the expiry 
of time for which the previous safeguard measure 
was applied. The relevant provisions are extracted 
below:

 “2. The period mentioned in paragraph 1 may be 
extended provided that the competent authorities 
of the importing Member have determined, in 
conformity with the procedures set out in Articles 2, 
3, 4 and 5, that the safeguard measure continues to 
be necessary to prevent or remedy serious injury and 
that there is evidence that the industry is adjusting, 
and provided that the pertinent provisions of 
Articles 8 and 12 are observed.”

 “5. No safeguard measure shall be applied again to 
the import of a product which has been subject to 
such a measure, taken after the date of entry into 
force of the WTO Agreement, for a period of time 
equal to that during which such measure had been 
previously applied, provided that the period of 
non-application is at least two years.”

Import of Article 7.2 is that the period of original 
safeguard measure may be extended only after the 
competent authority of the importing member has 
determined need for continuation of the measure 
after following the procedures set out in Articles 2, 
3, 4 and 5 of the AoSG. Initiation of review is at no 
stretch equated with the extension of measure.

As per the Oxford Dictionary of English, 3rd 
Edition (2010), the term “continues” means:

 “continue: verb (continues, continuing, continued) 
- persist in an activity or process; remain in existence 
or operation; remain in a specified position or state; 
recommence or resume after interruption...”

The term “continues” in this Article 7.2 has to 
be given a contextual interpretation with respect to 
other provisions of Article 7 of the AoSG. Dictionary 
meaning of the term “continues” provides two 
different meanings. One meaning is “remain in 
existence or operation” while another meaning is 

“recommence or resume after interruption”. The 
former meaning can only be adopted for interpreting 
Article 7.2 because if the latter meaning is adopted 
for a reading of this Article, then the prohibition 
placed in Article 7.5 will become meaningless.

Article 7.5 prohibits resumption of application 
of a safeguard measure unless there is a gap of 
a certain time period (known as the “cooling 
off period”) between the expiry of the previous 
period and resumption of the application. Any 
interpretation, which suggests that a gap between 
the expiry of the period for which the measure was 
previously applied and its resumption is permissible, 
is inconsistent with Article 7.5 of the AoSG because 
such an interpretation will allow importing Member 
to bypass the prohibition contained in Article 7.5.

The initiation of review before or after the expiry 
of the period for which a safeguard measure was 
previously in force is inconsequential, unless the 
determination for an extension of period of such 
measure itself has been made before such previous 
period is over and the measure is actually extended 
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before its expiry. It is therefore incorrect to state that 
if an investigation is initiated before the expiry, then 
a determination for the continuation of duty may 
be made before or after expiry. 

If the above proposition was true, such an 
interpretation will be correct even for the situation 
where the Authority for Safeguards initiates an 
investigation at any time, say in 1 or 2 years, where 
the expired measure was in force for a total period 
of four years in a developed country, after expiry of 
the period for which the previous safeguard measure 
was in force and further determine with regard to 
the continuation of the duty after some time from 
the date of initiation. However, such a situation is 
clearly covered and prohibited by the provisions of 
Article 7.5 of AoSG.

It is a well settled legal proposition that an 
interpretation shall be made in a manner which 

gives meaning to each provision of the Agreement 
and does not result in an absurd situation. An 
interpretation which would render Article 7.5 
redundant cannot be adopted.   Therefore, Article 
7.2 applies when a safeguard measure is to continue 

without a gap and Article 7.5 applies when a 
safeguard measure is to be applied “once again” or 
“applied afresh” after a gap, subject to a minimum 
gap of two years.

Indian practice and its consistency with AoSG
In the past, the DG Safeguards prudently adopted 

the practice consistent with the above interpretation 
of AoSG. However, of late the DG Safeguards 
has been deviating from its well-established past 
practice; perhaps with the rationale that India has 
not enacted a legal provision corresponding to 
Article 7.5 of AoSG. Such a trend is evident from 
the following table:

Date of determination 
for continuation Date of extensionDate of expiry of measureProduct

28-6-2001

12-4-2002

28-6-2010

--

--

29-6-2001

26-7-2002

19-4-2010

22-3-2011

16-1-2013

Phenol

Acetone

Soda Ash

Aluminium 
Flat Product

Phthalic 
Anhydride

16-5-2001

4-2-2002

13-4-2010

13-10-2011 
(terminated)

7-6-2013 
(terminated)

As is evident from the above table, if the DG 
Safeguards initiates a review at the fag-end of the 

investigation, the DG Safeguards may take some 
time to complete the review (so as to fulfill the 
procedure in Articles 2, 3, 4 and 5 of AoSG) and as 
a result, the measure will recommence or be applied 

again after a gap. Here it is pertinent to note that 
neither the legal provision relating to safeguard 
duty nor the AoSG provide for retrospective levy 
of duty. 

Retrospective levy of duty is possible only if 
such power is expressly provided in the statute. 

S. No.

1.

2.

3.

4.

5.
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Therefore, the decision to levy safeguard duty as 
a result of a review cannot ‘relate back’ to the date 
on which the duty previously in force expired.  The 
higher judiciary while interpreting  pari materia legal 
provisions held that once the decision to extend the 
time has not been taken before its expiry, continuity 
is broken and a subsequent decision is illegal. For 
a valid decision, not only a request for extension of 
time has to be made before the expiry of the period 

but the order to extend also has to be passed within 
such time.1

In conclusion, it may be suggested that India 
needs to review its practice regarding review of 
safeguard measures in order to be fully compliant 
with its obligations under the WTO covered 
agreements, in particular the AoSG.

[ Lakshmikumaran & Sridharan 
]

 1  See Tarsem Kumar v. Collector of Central Excise, Chandigarh, AIR 1972 P&H 444; Ambali Karthikeyan v. Collector of Customs 
and Central Excise, 2000 (125) ELT 50; Babu Verghese & Ors. v. Bar Council of Kerala & Ors., AIR 1999 SC 1281.

Trade Remedy News 
Trade remedy actions against China

 
Product Measures Notification No. and dateCountry

Aluminium extrusions Affirmative determination of expiry 
review of ADD and countervailing duty

Expiry Review No.: RR-2013-
003, dated 3-10-2013
2013 10 3
RR-2013-003

Canada

Certain hot-rolled 
carbon steel plate 
and high-strength 
low-alloy steel plate

Candle

Bicycles

Barium Chloride

Barium Carbonate

ADD investigation initiated

Announcement issued on ADD to expire

Anti-dumping duties terminated

ADD – Applications invited for 
administrative review

ADD – Applications invited for 
administrative review

Dated 5-9-2013
2013 9 5

Dated 19-9-2013
2013 9 19

Rescission Order 
dated 30-9-2013
2013 9 30

78 FR 60847

78 FR 60847

Canada

EU

Canada

USA

USA
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Product Measures Notification No. and dateCountry

Freshwater Crawfish 
Tail Meat

Electrolytic Manganese 
Dioxide

Electric appliances

Electrical Insulators

Ductile Iron Pipes

Coated paper

C i r c u l a r  We l d e d 
Carbon-Quality Steel 
Pipe

Circular Welded Carbon 
Quality Steel Pipe

Chromium coated 
plate

Chlorinated
Isocyanurates

Chlorinated 
Isocyanurates

ADD new shipper review – Negative 
finding of sale below normal value

ADD – Applications invited for sunset 
review

Safeguard sunset review initiated

AD investigation initiated

Continuation of ADD recommended 
after sunset review

Preliminary ADD imposed

ADD sunset review – ADD to continue 

Countervailing duty to continue as 
result of sunset review

Safeguard duty imposed for 3 years
3

ADD investigation initiated

Countervailing duty investigation 
initiated

78 FR 61331, 
effective 3-10-2013
2013 10 3
78 FR 61331

78 FR 60847, dated 3-9-2013
2013 9 3

Dated 22-8-2013
2013 8 22

14/11/2013-DGAD, 
dated 5-9-2013
2013 9 5
14/11/2013-DGAD

15/1006/2012-DGAD, 
dated 4-9-2013
2013 9 4
15/1006/2012-DGAD

Dated 30-8-2013
2013 8 30

78 FR 61335, 
effective 3-10-2013
2013 10 3
78 FR 61335

78 FR 60849, 
effective 2-10-2013
2013 10 2
78 FR 60849

Dated 12-9-2013
2013 9 12

78 FR 55293, dated 19-9-2013
2013 9 19 78 FR 55293

78 FR 59001, dated 19-9-2013
2013 9 19 78 FR 59001

USA

USA

Turkey

India

India

South Africa

USA

USA

Thailand

USA

USA



6

INTERNATIONAL TRADE AMICUS / October, 2013

© 2013  Lakshmikumaran & Sridharan, India
All rights reserved

 
Product Measures Notification No. and dateCountry

Hot rolled plate steel

Honey

High Pressure Steel 
Cylinders

Helical Spring Lock 
Washers

Hardwood and 
Decorative Plywood

Graphite electrodes, 
small diameter

Graphite electrodes, 
small diameter

Grain-Oriented 
Electrical Steel

Glass Fibre

Frozen Warmwater 
Shrimp

Frozen Warmwater 
Shrimp

Part of ADD investigation, terminated

ADD administrative review – Final results 
in line with preliminary result

Rescission of anti-dumping duty and 
countervailing duty administrative 
review

ADD – Applications invited for 
administrative review

Final determination of sales at less 
than fair value

Affirmative final determination of 
circumvention of the anti-dumping 
duty order

Final determination of  anti-dumping 
duty in administrative review

ADD and countervailing duty 
investigations initiated

Mid-Term review initiated to examine 
exclusion of Micro Glass Fibres

Final determination of anti-dumping 
duty administrative review

Countervailing duty investigation 
terminated

Anti-dumping Notice No. 
2013/67, dated 10-9-2013
2013 9 10

2013/67

78 FR 56860, dated 16-9-2013
2013 9 16 78 FR 56860

78 FR 55679, dated 11-9-2013 
and 78 FR 55059, dated 9-9-2013
2013 9 11 78 FR 55679
2013 9 9 78 FR 55059

78 FR 60847

78 FR 58273, dated 17-9-2013
2013 9 17 78 FR 58273

78 FR 56864, dated 16-9-2013
2013 9 16 78 FR 56864

Dated 11-9-2013
2013 9 11

78 FR 59059, dated25-9-2013
2013 9 25 78 FR 59059

14/21/2013-DGAD, 
dated 19-9-2013
2013 9 19
14/21/2013-DGAD

Dated 12-9-2013
2013 9 12

Notice dated 20-9-2013
2013 9 20

Australia

USA

USA

USA

USA

USA

USA

USA

India

USA

USA
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Product Measures Notification No. and dateCountry

Películas flexibles de 
PVC y películas rígidas 
de PVC

Oil drilling pipe

OCGS

Nylon rope

Nylon filament yarn

Morpholine

Monosodium 
Glutamate

Molybdenum wire

Microwave

Lightweight Thermal 
Paper

ADD preliminary duty extended

Revised ADD and countervailing 
industry injury final determination 
before 18-11-2013
2013 11 1

Safeguard investigation initiated

ADD preliminary duty imposed

ADD preliminary duty imposed

ADD mid-term review initiated

ADD and countervailing duty 
investigations initiated

ADD extended to wires having 
lower weight percentage

ADD extend for another 5 years
5

ADD and countervailing sunset 
review initiated

Dated 12-9-2013
2013 9 12

Dated 24-9-2013
2013 9 24

Dated 28-9-2013
2013 9 28

Dated 12-9-2013
2013 9 12

Dated 12-9-2013
2013 9 12

15/5/2013-DGAD, 
dated 18-9-2013
2013 9 18
15/5/2013-DGAD,

78 FR 57881, dated 20-9-2013
2013 9 16 78 FR 57881

Council Implementing Regula-
tion (EU) No. 871/2013, 
dated 12-9-2013
2013 9 12

871/2013

Dated 9-9-2013
2013 9 9

78 FR 60253 and 78 FR 60313, 
dated 26-9-2013
2013 9 26
78 FR 60253 78 FR 60313

Columbia

USA

Columbia

Brazil

Brazil

India

USA

EU

Argentina

USA
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Product Measures Notification No. and dateCountry

Steel bars and rods

Sodium Perchlorate

Sodium Nitrite

Resin pencil

Refined soybean oil and 
refined palm oil

Pre-stressed Concrete 
Steel Rail Tie Wire

Polyvinyl Alcohol

Polyethylene 
Terephthalate 
(Pet)

Plywood

Preliminary safeguard duty imposed

ADD imposed for 5 years
5

Safeguard duty recommended for 
2 years

2

ADD investigation initiated

Safeguard duty imposed for 4 
years but not including developing 
countries

4

Preliminary determinations of 
anti-dumping duty investigations, 
postponed

ADD – Applications invited for 
administrative review

ADD sunset review initiated

ADD preliminary duty imposed

Dated 16-9-2013
2013 9 16

20/2013-CUSTOMS (ADD), 
dated 6-9-2013
2013 9 6
20/2013-CUSTOMS (ADD)

GSRD 22011/03/2013, 
dated 17-9-2013
2013 9 17
GSRD 22011/03/2013

Dated 13-9-2013
2013 9 13

Dated 23-8-2013
2013 8 23

78 FR 57619, dated 19-9-2013
2013 9 19 78 FR 57619

78 FR 60847

78 FR 60253 and 78 FR 60311, 

dated 26-9-2013

2013 9 26

78 FR 60253 78 FR 60311

Dated 17-9-2013
2013 9 17

Columbia

India

India

Brazil

Viet Nam

USA

USA

USA

Columbia

Pencil Preliminary ADD imposed Dated 5-9-2013
2013 9 5

Mexico
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Product Measures Notification No. and dateCountry

Zinc Oxide ADD imposed for 5 years
5

21/2013-CUSTOMS (ADD), 
dated 6-9-2013
2013 9 6
21/2013-CUSTOMS (ADD)

India

Zinc coated (galvanised) 
steel and Aluminium 
zinc coated
Steel

Woven fabric

Wooden Bedroom 
Furniture

Wind Towers

Synthetic carpet

Stressing wires and 
wire strands of non-
alloy steel

Steel Threaded Rod

Resumption of part of countervail-
ing duty investigations

Safeguard investigation terminated

Partial rescission of anti-dumping 
duty administrative review

ADD investigation initiated

Preliminary ADD imposed

Issued ADD to expire announcement

Partial rescission of anti-dumping 
duty administrative review

Anti-dumping Notice No. 
2013/78, dated 28-8-2013, 
dated 4-10-2013
2013 10 4

2013/78

Dated 31-8-2013
2013 8 31

78 FR 60844, dated 2-10-2013
2013 10 2 78 FR 60844

Anti-dumping Notice No. 
2013/68, dated 28-8-2013
2013 8 28

2013/68

Dated 9-9-2013
2013 9 9

Dated 19-9-2013
2013 9 19

78 FR 56655, dated 13-9-2013
2013 9 13 78 FR 56655

Australia

Thailand

USA

Australia

Mexico

EU

USA

Steel strand

Steel Nails

Preliminary ADD determination 
not to levy preliminary ADD

Preliminary results of Anti-dump-
ing duty administrative review

Dated 27-8-2013
2013 8 27

78 FR 56861, dated 16-9-2013
2013 9 16 78 FR 56861

Malaysia

USA
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WTO News 

Trade remedy actions by China

 
Product Measures Notification No. and dateCountry

Pyridine

Solar-grade polysilicon

ADD investigation extended

Provisional Countervailing 
duty imposed

MOFCOM Announcement No. 
62 of 2013, dated 16-9-2013
2013 9 16
2013 62

MOFCOM Announcement No. 
63 of 2013, dated 16-9-2013
2013 9 16 2013

63

India and 
Japan

USA
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