
       

Lakshmikumaran & Sridharan 2014 11 - 42

November
2014

13

13

11

10

5

2



INTERNATIONAL TRADE AMICUS / November, 2014

2
© 2014  Lakshmikumaran & Sridharan, India
All rights reserved

Article 
The ‘COOL’ Dispute – Analysis and implications

By Sarah Mary Mathew

1  United States – Certain Country of Origin Labelling (COOL) Requirements, WT/DS384/R; WT/DS386/R (18 Nov., 
2011). Since both the disputes dealt with the mandatory COOL provisions, the disputes were clubbed together and 
heard by the WTO Dispute Settlement Body.

2  WT/DS384/RW; WT/DS386/RW.

3  Id, at para. 7.77.
4  North American Free Trade Agreement (NAFTA) is a trilateral free trade agreement between the United States, Canada 

and Mexico.
5  Supra note 2, at para. 7.140.

6  Supra note 2, at para. 7.61.

The ongoing dispute against the United 
States on Certain Country of Origin Labelling 
Requirements (COOL) was initiated in 
December 2008 when Canada and Mexico 
requested consultations with the US.1 The 
dispute is presently at the implementation 
stage with the report of the compliance panel 
having been issued on 20th October, 2014.2 
This article seeks to summarize the facts and 
issues in the COOL dispute and analyze the 
rulings of the Panel and the Appellate Body.

Factual Background: The disputed COOL 
Measures

The measure at issue deals with the export of 
hogs and cattle from Canada and Mexico used 
in the production of pork and beef in the U.S. 
It consists of the U.S. Agricultural Marketing 
Act, 1946 as amended by the 2008 Farm Bill 
and as implemented by the Interim Final Rule 
of 28 July, 2008 which made it obligatory for 
American retailers to inform customers of the 
country of origin of covered commodities, 
such as beef and pork.3  In practical terms, it 
meant that products could only be labelled as 
originating from the U.S., if all the stages of 
production or rearing (i.e. birth, raising and 

slaughtering) took place within the U.S.  Both 
Canada and Mexico viewed this aspect of the 
measure as discriminatory since the market for 
livestock and meat among the North American 
Free Trade Agreement (NAFTA)4 countries is 
greatly integrated.5 

Though there are no express restrictions to 
notify the consumers about the rules of origin 
under the WTO and the provisions were not 
considered discriminatory to the extent they 
were required to be implemented irrespective 
of whether the products were imported or 
produced locally, the quandary arose since 
compliance with the COOL measures required 
extensive record keeping and verification 
procedures leading to de facto discrimination 
against imported product vis-a-vis domestic 
like product. 

The complainants alleged that mandatory 
COOL provisions were inconsistent with 
the obligations under Article III (National 
Treatment) of the General Agreement on Tariffs 
and Trade 1994 (GATT 1994) and Articles 2.1 
and 2.2 of the Agreement on Technical Barriers 
to Trade (TBT Agreement).6 
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Reports issued by Panel and Appellate Body
The Panel agreed with the complainants that 

the COOL measure falls under the scope of a 
“technical regulation” under Annex, 1 Para. 1 
of the TBT Agreement as it was mandatory in 
nature and laid down product characteristics 
by enforcing labelling requirements. Both 
Panel and the Appellate Body concluded that 
the essential requirement under Article 2.1 is 
whether the governmental measure affects the 
conditions under which like goods, domestic 
and imported, compete in the market.7 It 
was held that the COOL measures changed 
the conditions of competition in the market 
between the domestic livestock and the 
imported livestock by influencing the decision 
of the private actors predominantly in favour 
of the former. 

On appeal, Appellate Body observed that 
analysis under Article 2.1 cannot be complete 
without assessing if the discriminatory treatment 
to the imported product arose as a consequence 
of legitimate regulatory distinction8. The 
Appellate Body hence analysed the design, 
architecture and revealing structure and after 
noting the requirements regarding labelling for 
domestic livestock and the imported livestock 
and different categories of labels created to 
identify the origin, observed that the measure 
lacked even-handedness. It was held that the 
amount of burden imposed on the upstream 

supplier in relation to the identification of 
imported livestock did not correspond to the 
accuracy of the information passed on to 
the final consumer and thus, the detrimental 
impact on the imported product did not stem 
from the legitimate regulatory distinction of 
providing information regarding origin of 
product to the consumers.9

The Appellate Body rejected the Panel’s 
understanding of Article 2.2 of the TBT 
Agreement that the measure must meet some 
‘minimum threshold’ of contribution to the 
legitimate objective.10 It was held that the 
contribution that the challenged measure 
makes to the achievement of its objective must 
be determined objectively, and then evaluated 
along with the other factors mentioned in 
Article 2.2, that is: (i) the trade-restrictiveness 
of the measure; and (ii) the nature of the risks 
at issue and the gravity of the consequences 
that would arise from non-fulfilment of the 
objective(s) pursued by the Member through 
the measure.11 Hence, the U.S. was requested 
to bring the COOL measure in conformity with 
obligations under the TBT Agreement.12  

Implementation proceedings
Following the Appellate Body report, the 

complainant countries requested binding 
arbitration, pursuant to Article 21.3(c) of 
the Understanding on Rules and Procedures 
Governing the Settlement of Disputes (DSU), 

7  WT/DS384/AB/R,  WT/DS386, 29 June 2012, para. 291 to 293
8  Id, para 271

9  Id, para 341 to 346
10  Id, para. 496.
11 Id, para 461
12 Id.
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to determine the reasonable period of time for 
the U.S. to implement the recommendations 
of the DSB.13 On the last day of the 10 month 
period granted by the arbitrator, the U.S. 
notified that it had made changes to the 
COOL measures. The complainants however 
requested to proceed with the establishment 
of a compliance panel to determine whether 
the measures were in full compliance.14 

Findings of Compliance Panel
Subsequent to the Appellate Body report, 

the COOL statute remained untouched but 
certain provisions of the 2009 Final Rule 
were amended by the 2013 Final Rule.15 
The Compliance Panel established pursuant 
to Article 21.5 of the DSU, found that the 
changes increased the disadvantageous effect 
on the exporters by way of higher standards 
of segregation according to origin and a larger 
burden of recordkeeping and verification 
procedures16 and hence discouraged the 
producers from opting for imported livestock, 
thereby according favourable treatment to 
domestic livestock and meat. 

It was decided that the measures could not be 
justified by the obligation to inform consumers 
regarding the countries where livestock were 
born, raised and slaughtered respectively.17 
Relying on its previous findings, this panel 

concluded that the measures violated Articles 
2.1 and III: 4 of the TBT Agreement and GATT 
1994 respectively and led to nullification 
and impairment of benefits accruing to the 
complainant countries.18

Implications and possible outcomes 

The U.S. has 30 days to appeal, which 
again extends the leeway period for non-
compliance with the DSB recommendations, 
or the complainant countries can impose 
retaliatory tariffs if the U.S. does not comply 
with the report of the compliance panel. It 
is most likely that the U.S. will appeal since 
there is substantial pressure domestically to 
appeal the ruling, which may also grant some 
time to the Office of the United States Trade 
Representative to take a final call on how 
best to handle the situation. In all likelihood, 
Canada and Mexico will proceed with the 
dispute, as their exports to the U.S. have 
halved since 2008, and the amendments to the 
2009 Final Rule have only made the existing 
situation worse for them.19 Canada has already 
decided to impose retaliatory tariffs if the U.S. 
does not comply with the WTO decision20. It 
remains to be seen what the ultimate outcome 
of the COOL dispute will be.

[The author is an Associate, Lakshmikumaran 
& Sridharan, Mumbai]

13  WT/DS384/21; WT/DS386/20 (9 Oct., 2012).
14 Supra note 3.
15 Supra note 3, at para. 7.1.
16  Id, at para. 8.3.
17 Id.
18 Id, at para. 8.5.
19 Id, at para. 7.358.
20 Ottawa Threatens Tariffs against U.S. Ketchup, Chocolate, Wine, CTV News (Oct. 21, 2014).
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Trade Remedy News 
Trade remedy actions against China

Product Measures Notification No. and dateCountry

Ceramic insulator ADD investigation extended 
for 6 months

6

MOFCOM News 
dated 30-10-2014
2014 10 30

Argentina

Cable ties ADD continuation recommended 
in sunset review

F.No.15/20/2013-DGAD, 
dated 16-10-2014
2014 10 16

15/20/2013-DGAD

India

Boltless steel shelving 
units

Affirmative ADD and CVD 
industry injury preliminary 
determination

MOFCOM News dated 13-10-2014
2014 10 13

USA

Bicycle ADD investigation extended MOFCOM News dated 28-10-2014
2014 10 28

Argentina

Aluminium foils ADD expiry review initiated EU 2014/C 350/09, 
dated 4-10-2014
2014 10 4
EU 2014/C 350/09

EU

Aluminium extrusions ADD – Time extended for issue of 
final report for anti-circumvention 
inquiry

-

Anti-dumping Notice No. 
2014/111, dated 24-10-2014
2014 10 24

2014/111

Australia

Adipic Acid ADD investigation extended for 
8 months

8

MOFCOM News dated 4-11-2014
2014 11 4

Brazil

1,1,1,2-
Tetrafluroethane
1,1,1,2-

ADD - Final determination of sales at 
less than fair value

-

[A-570-998] 79 FR 62597, 
dated 20-10-2014
2014 10 20
[A-570-998] 79 FR 62597

USA

1,1,1,2 
Tetrafluoroethane
1,1,1,2-

CVD - Final affirmative 
countervailing duty determination

-

[C-570-999] 79 FR 62594, 
dated 20-10-2014
2014 10 20
[C-570-999] 79 FR 62594

USA
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Product Measures Notification No. and dateCountry

Children bicycle Initiated ADD investigation MOFCOM News dated 15-10-2014
2014 10 15

Fiber board and glass 
bottle

Safeguard investigation initiated MOFCOM News dated 17-10-2014
2014 10 17

Tunisia

Electronic calculators ADD investigation – Time period 
extended till 17-4-2015 for completion

- 2015
4 17

Office Memorandum in F.No. 
14/19/2013, dated 31-10-2014
2014 10 31

14/19/2013

India

Drawn stainless steel 
sinks

Revised ADD final finding subject 
to USITC judgment

MOFCOM News dated 23-10-2014
2014 10 23

USA

Digital Versatile Discs – 
Recordable of all kinds 
(DVD-R and DVD- 
RW)
DVD

ADD sunset review recommends 
continuation of duty on DVD-R 
only and not on DVD-RW

DVD
DVD

F.No. 15/10/2013-DGAD, 
dated 14-10-2014
2014 10 14

15/10/2013-DGAD

India

Diclofenac Sodium ADD continuation recommended 
in sunset review

F.No. 15/03/2013-DGAD, 
dated 2-10-2014
2014 10 2

15/03/2013-DGAD

India

Diamond saw blade ADD Sunset  Review rescinded 
subject to USITC judgment

MOFCOM News dated 23-10-2014
2014 10 23

USA

Composite floor Issued final finding of changed 
circumstances review

MOFCOM News dated 8-10-2014
2014 10 8

USA

Compact fluorescent 
lamps (CFL)

ADD sunset review - Time period 
extended up to 13-5-2015 for 
completing investigation

-
2015 5 13

Office Memorandum in F.No. 
15/22/2013-DGAD, 
dated 20-10-2014
2014 10 20
15/22/2013-DGAD

India

Cold-rolled stainless 
steel products

Imposed final ADD duty MOFCOM News dated 9-10-2014
2014 10 9

Viet Nam

Mexico
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Product Measures Notification No. and dateCountry

Morpholine ADD Mid-term review - Time 
period extended up to 17-5-2015 
for completing investigation

-
2015 5 17

Office Memorandum in F.No. 
354/239/2011-TRU (Pt-1), 
dated 22-9-2014
2014 9 22
354/239/2011-TRU (Pt-1)

India

Monosodium glutamate ADD – Affirmative final injury 
determination

-

MOFCOM News dated 24-10-2014
2014 10 24

USA

Melamine tableware and 
kitchenware products

ADD investigation initiated F.No. 14/10/2014-DGAD, 
dated 28-10-2014
2014 10 28

14/10/2014-DGAD

India

Hot-rolled coil, checked 
coil and Acid pickling coil

ADD – Preliminary duty imposed
-

MOFCOM News dated 17-10-2014
2014 10 17

Malaysia

High pressure steel 
cylinders

CVD Administrative Review, 
rescinded

[C-570-978] 79 FR 59220, 
dated 1-10-2014
2014 10 1
[C-570-978] 79 FR 59220

USA

H and I section steel
H I

Affirmative safeguard final 
determination

MOFCOM News dated 16-10-2014
2014 10 16

Indonesia

G r a i n - O r i e n t e d 
Electrical Steel

CVD - Final affirmative no injury 
determination

-

[C-570-995] 79 FR 59221, 
dated 23-10-2014
2014 10 23
[C-570-995] 79 FR 59221

USA

Galvanized steel wire 
netting

Final ADD imposed MOFCOM News dated 15-10-2014
2014 10 15

Mexico

Fresh Garlic ADD – Initiation of changed 
circumstances review

-

[A-570-831] 79 FR 63381, 
dated 23-10-2014
2014 10 23
[A-570-831] 79 FR 63381

USA

Flat rolled steel plate ADD Anti-circumvention investigation 
extended for 3 months

3

MOFCOM News dated 4-11-2014
2014 11 4

Brazil
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Product Measures Notification No. and dateCountry

R e f i n e d  B r o w n 
Aluminum Oxide

Anti-dumping Duty Order to 
continue

[A-570-882] 79 FR 61606, 
dated 14-10-2014
2014 10 14
[A-570-882] 79 FR 61606

USA

Purified Terephthalic 
Acid

ADD investigation - Time period 
extended up to 7-4-2015 for 
completing investigation

- 2015
4 7

F.No. 14/7/2013-DGAD, 
dated 15-10-2014
2014 10 15

14/7/2013-DGAD

India

Pipe fittings ADD sunset review initiated MOFCOM News dated 28-10-2014
2014 10 28

Argentina

PET film
PET

ADD –affirmative preliminary 
determination of dumping

-

MOFCOM News 
dated 29-10-2014
2014 10 29

Brazil

PET Safeguard measure extended for 
3 years

3

MOFCOM News dated 13-10-2014
2014 10 13

Turkey

Oil  country tubular 
goods

ADD and CVD expiry review – 
Finding of resumption of dumping 
and subsidizing

-

CBSA Expiry Review No. RR-
2014-003, dated 24-10-2014
2014 10 24

RR-
2014-003

Canada

Not alloyed ingots of 
unwrought aluminium

Safeguard investigation terminated D. No. 22011/1/2014, 
dated 7-10-2014
2014 10 7

22011/1/2014

India

Non-Oriented Electrical 
Steel

ADD - Final affirmative determinations 
of sales at less than fair value and of 
critical circumstances, in part

-

[A-570-996] 79 FR 61609, 
dated 14-10-2014
2014 10 14
[A-570-996] 79 FR 61609

USA

Non-Oriented Electrical 
Steel

CVD - Final affirmative countervailing 
duty determination and critical 
circumstances determination

-

[C-570-997] 79 FR 61607, 
dated 14-10-2014
2014 10 14
[C-570-997] 79 FR 61607

USA
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Product Measures Notification No. and dateCountry

Steel sheet Final ADD imposed MOFCOM News dated 15-10-2014
2014 10 15

Mexico

Steel bar Safeguard investigation initiated MOFCOM News dated 17-10-2014
2014 10 17

Egypt

Stainless steel 
tableware

ADD sunset review initiated MOFCOM News dated 14-10-2014
2014 10 14

Argentina

Stainless steel sinks ADD – imposed preliminary duty
-

MOFCOM News dated 20-10-2014
2014 10 20

Mexico

Sodium Nitrite Anti-dumping duty modified and 
enhanced in mid-term review

F.No. 15/2/2013-DGAD, 
dated 15-10-2014
2014 10 15

15/2/2013-DGAD

India

Seamless tube and high 
pressure pump tube

Safeguard measure extended for 
6 months

6

MOFCOM News 
dated 13-10-2014
2014 10 13

Ukraine

Seamless Steel Tube ADD-affirmative final 
determination

-

MOFCOM News 
dated 31-10-2014
2014 10 31

Brazil

Seamless pipes and 
tubes of iron or steel

ADD expiry review initiated EU 2014/C 347/06, 
dated 3-10-2014
2014 10 3
EU 2014/C 347/06

EU

Sandal and slipper ADD sunset review initiated MOFCOM News dated 21-10-2014
2014 10 21

Peru

Ring magnets Provisional ADD imposed MOFCOM Notice dated 4-11-2014
2014 11 4

Brazil

Synthetic fiber ADD investigation initiated MOFCOM News dated 24-10-2014
2014 10 24

Egypt

Thermal CTP Plates
CTP

ADD – Negative final injury 
determination

-

International Trade Commission, 
News Release dated 14-10-2014
2014 10 14

Taiwan
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Product Measures Notification No. and dateCountry

Zipper and chain ADD sunset review initiated MOFCOM News dated 30-10-2014
2014 10 30

Argentina

Trichloroisocyanuric 
acid

CVD – Affirmative industry injury 
final finding

-

MOFCOM News dated 10-10-2014
2014 10 10

Wo o d e n  b e d r o o m 
furniture

ADD - Revocation of Antidumping 
Duty Order, in Part

-

[A-570-890] 79 FR 64569, dated 
30-10-2014
2014 10 30 [A-570-890] 
79 FR 64569

USA

Wheat flour Affirmative safeguard final determination MOFCOM News dated 14-10-2014
2014 10 14

Kyrgyzstan

Welded tube ADD – mid-term review initiated
-

MOFCOM News dated 9-10-2014
2014 10 9

Australia

Water glass, teacup and 
kettle products

ADD continuation imposed in 
sunset review

MOFCOM News dated 14-10-2014
2014 10 14

Argentina

Tyres - Passenger vehicle 
and light truck

-

ADD investigation – Preliminary 
determination postponed

-

[A-570-016] 79 FR 61052, 
dated 9-10-2014
2014 10 9
[A-570-016] 79 FR 61052

USA

USA

Trade remedy actions by China

Product Measures Notification No. and dateCountry

Adipic acid ADD expiry review initiated MOFCOM Announcement No. 
72, 2014, dated 31-10-2014

2014 10 31 2014
72

USA, EU, 
Korea RP

Polyamide-6,6 Granula
-6,6

ADD expiry review initiated MOFCOM Announcement No. 
62, 2014, dated 10-10-2014

2014 10 10

2014 62

USA, Italy, 
UK, France 
& Taiwan
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WTO News 
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Ratio Decidendi 

News Nuggets  
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