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Provisional anti-dumping measures in India - A misused provision
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By T.D. Satish
An anti-dumping investigation normally

stretches for a period of 12 months, which upon
due cause shown may continue up to 18 months
from the date of initiation of the investigation.
In order to prevent injury being caused to the
domestic industry during this period, it may be
necessary to give some form of interim protection.
In such cases, investigating authorities may
make a preliminary determination and impose
provisional measures.

Article 7 of Agreement on Anti-Dumping
(“ADA”) regulates the imposition of provisional
anti-dumping measures by member-countries.
Rule 12 and Rule 13 of the Indian anti-dumping
rulesalsoadoptArticle 7and provideamechanism
for recommending provisional measures and
implementing the same.

Preliminary finding issued recently by the
Indian anti-dumping authority (“DGAD”) in the
case of Cast Aluminum Wheels from Thailand,
China, Korea and Taiwan! has opened up an
issue of the time limits, if any, for issuing the
preliminary findings. In this regard, it is worth
looking at Rule 12 and Rule 17 of the Indian AD
rules:

“12. Preliminary findings. - (1) The
designated authority shall proceed expeditiously
with the conduct of the investigation and shall,
in appropriate cases, record a preliminary
finding regarding export price, normal value
and margin of dumping, and in respect of
imports from specified countries. ...

17. Final findings. - (1) The designated
authority shall, within one year from the date
of initiation of an investigation, determine asto
whether or not the article under investigation
is being dumped in India and submit to the
Central Government its final finding.......
Provided thatthe Central Government may, [in
its discretion in special circumstances], extend
further the aforesaid period of one year by six
months.”

Among other things, Rule 12(1) requires
DGAD to proceed expeditiously with the conduct
of investigation and in appropriate cases, record
a preliminary finding. On the other hand, Rule
17 requires DGAD to submit final finding to
Central Government within one year from the
date of initiation.

The questions

Thus, the first question that merits attention
is whether the word ‘expeditiously’ holds
any relevance under Rule 12? Secondly, can
DGAD recommend imposition of provisional
measures beyond the normal period of 12
months prescribed under the provisions for
completing an investigation?

Understanding ‘expeditiously’

Rule 12 requires DGAD to proceed with
the investigation expeditiously. The term
"expeditiously’ used in Rule 12 denotes
‘swiftness’ and ‘promptness’ required to conduct
the investigation. In a prompt investigation
conducted by DGAD, only if there is a need

' Preliminary finding dated 13-Jan-2014
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for interim protection to the domestic industry,
DGAD may make a preliminary determination.
For application of Rule 12, duty has been cast
on DGAD to be prompt in its investigation.
Expeditious investigation requires DGAD not to
linger the investigation unnecessarily beyond the
normal prescribed period. However, when such
an investigation extends beyond the prescribed
period of one year, it automatically means that
the investigation conducted by DGAD is not
prompt. Thus, only if the investigation is prompt,
DGAD may be justified in recommending
provisional duties.

Anothersignificance of the term ‘expeditiously’
appearing in Rule 12 specifically could be to
direct DGAD to conduct preliminary examination
promptly and determine whether there isa need
to impose provisional anti-dumping duty. After
all, the very purpose of a provisional measure is
to give interim protection to the injured domestic
industry party, where completion of investigation
may take a longer time.

In the absence of any specific provision
prescribing the upper limit for recommending
or imposing a provisional measure, DGAD gets
a wide discretion to recommend provisional
measure any time before the final determination,
which may even exceed normal one year
prescribed under Rule 17. Such adelay in making
preliminary determination may in turn lead to
uncertainty in the market, which may distort the
market conditions further.

Obviously, the very purpose of recommending
a provisional measure is lost if such a

% INTERNATIONAL TRADE AMICUS / March, 2014

recommendation is made at the fag end of the
normal prescribed time limit and not somewhere
inbetween. The term ‘expeditiously’ under Rule
12 has not been interpreted so far by any court.
The WTO Dispute Settlement Body also has
not made any observation on the promptness
with which any preliminary determination
shall be issued. However, jurisprudence can
be developed by examining the standards set
by other members of WTO. European Union
for example, has an express provision that
no provisional anti-dumping measure can be
imposed beyond 9 months from the date of
initiation of investigation?. Thus, European
Union has prescribed a definite time frame within
which preliminary findings shall be issued. Such
time frame is absent in the Indian law. However,
one has to give a harmonious interpretation of
Rule 12and Rule 17. This means the preliminary
determination shall be made promptly by DGAD
and in any case, before final determination, that
is, one year from the date of initiation.
Preliminary findings after one vear?
Second issue that crops up is whether DGAD
is justified in recommending provisional duties
even after the lapse of original time period
granted under Rule 17. There is no time limit for
issuance of preliminary findings under Rule 12.
However, there is a definite time limit prescribed
for issuing the final findings by DGAD under
Rule 17 of anti-dumping rules, which clearly
provides that DGAD has to come out with a final
determination within one year from the date of
initiation of investigation. Thus, by law, there is

2 Article 7(1) of Council Regulation (EC) No 1225/2009
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an upper limit prescribed for coming out with

final findings.

[t must be noted that Rule 17 governsissuance
offinal findings by DGAD and not the preliminary
findings. Logically, if there is an upper limit
prescribed for issuance of final findings, it should
automatically apply to preliminary determination
as well.

The ‘extratime’ of 6 months has been granted
to DGAD to complete the investigation under
the proviso to Rule 17. The proviso will apply
only with respect to the issue covered in the
main provision. Since Rule 17 deals with final
determination, the proviso will be applicable only
for issuing the final finding. The additional time
granted under the proviso to Rule 17 for issuing
final findings cannot be interpreted to provide
additional time for issuing the preliminary
findingunderRule 12. The word ‘expeditiously’
appearing in Rule 12 cannot be interpreted to
authorize the DGAD to issue preliminary findings
in a non-expeditious manner.

Further, when the investigation is not
completed within 12 months period, the Indian
Government grants a specific extension of time
for completing the investigation and issuing the
final findings pursuant to the proviso to Rule
17. Such permission is only with regard to
issuing the final findings and not with regard to
preliminary findings. Therefore, DGAD cannot
use the extension of time granted by the Indian
Government to issue a preliminary finding.

In Aluminum Wheels case, DGAD has been
granted extension of 3 months, ending on
9th March 2014. DGAD made a preliminary
determination on 13th January 2014, thatis, 13
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months after initiation and less than 2 months
before the expiry of extended time period of
time as well. This is not the first time DGAD
has extended its discretionary arm beyond the
normal period. Though DGAD does not normally
recommend provisional measures after one year,
however, in 6 investigations so far, DGAD has
come out with a determination after one year
and has made such belated determination
only once in last 5 years. Though such belated
provisional determinations may be rare, they
still exist and reflect the extent of discretionary
power vested with DGAD to use the provision in
favor of the domestic industry. On the face of it,
preliminary recommendation made by DGAD in
this particular case seems to be incorrect.
To conclude

From the point when an anti-dumping
investigation is initiated, the international trade
with respect to such product gets distorted.
Thus, prompt and expeditious investigation by
DGAD becomes essential. Since the investigation
invariably stretches beyond one year, the injured
domestic industry may require some level of
interim protection during that period when
investigationisongoing. However, recommending
aprovisional duty after investigation has already
runitsrace beyond the normal period prescribed,
may at one hand not provide any adequate
protection to domestic industry, which already
has suffered irreversible damage during the
interim period and on the other hand, it will only
cause further distortion in the market as buyers
will be more averse to imported products, which
may anytime be subjected to anti-dumping duty.
Given the open ended and unclear legislation
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with respect to preliminary determination, which
gives DGAD a chance to abuse its discretionary
power, the only way out is to make a specific
provision putting an upper limit for imposition
of provisional measures. Until such time, the
fate of exporters will remain in a limbo and may
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receive shock treatment at any moment with a
provisional determination, even after expiry of
normal time period prescribed.

[The author is a Senior Associate, International

Trade Practice, Lakshmikumaran & Sridharan,
New Delhi]
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1-Hydroxy Ethylidene- USA ADD sunset review initiated US ITC news release,

1,1-Diphosphonic Acid % ARRIEHH FEH AR dated 26-2-2014

REZX —BER 20144 2R 26H ,
XEERRHZRERT

Bare Elastomeric India Safeguard duty investigation initiated D-22011/23/2013,

Filament Yarn HE K PRIE 1 R & dated 28-2-2014

B L) 2014525 281,
D-22011/23/2013

Barium Carbonate USA ADD sunset review initiated A-570-880, 79 FR 6163,

HREREN xE R RIGFEE FEHHE dated 3-2-2014
2014428 38 , A-570-880,
79FR 6163

Cable South Africa | ADD sunset review initiated Dated 24-2-2014

o N [E [ RERGHH FEHRE 20144 2R 245

Carbon and certain USA ADD and CVD investigations initiated US ITA Press Release

alloy steel wire rod * & A8 RAGAH A0 R M UG R 2 dated 21-2-2014

mWEEREF 2014427 218
XEER RS ZE RS HE

Ceramic boarder Argentina | ADD-affirmative preliminary injury Dated 13-2-2014

EREEL F] AR 3% determination 20144 2K 130

FRATEE -1 5E 1 15 I B R e

Chlorinated USA Preliminary finding of countervailable US ITA Press Release

Isocyanurates % subsidization dated 12-2-2014

—ERER®% 4 B E TN 201442R8 128 ,

XEE R 5% R &R HE
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Product Country Measures Notification No. and date
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Circular welded USA ADD and CVD sunset review initiated A-570-930 & C-570-931,

austenitic stainless * KBRS AMEE EEHEAE 79 FR 6163, dated 3-2-2014

pressure pipe 201442830 , A-570-930 &

B IR ER Kk T C-570-931, 79FR6163

BEEEE

Citric Acid Eurasian | ADD investigation initiated Dated 25-2-2014

SR Ceonomic | 5 i A & 20144 25 250

BRI 22 5% 22
RE

Coated paper South Africa | ADD investigation terminated Dated 21-2-2014

[ Wi 4 M3k RILRIGHAE 20144 2A 21H

Crawfish tail meat USA Sunset review to be conducted US ITC News Release 14-014,

NREFRA =& KRR FEHHE dated 4-2-2014
20144 2H 41
xEER RS Z RS KM HE

Crystalline silicon USA Determination of material injury US ITC News Release 14-019,

photovoltaic products % by goods subsidized and sold at dated 14-2-2014

= 2 fp e O less than fair value 20144258 14§ |

AR AT BEH TAMERET E%E MEH (EEKEEERL R

BERERRE

Dicyandiamide EU ADD repealed after sunset review Council Implementing Regula-

P17 17¢: 2] H %5 % BUE R tion (EU) No. 135/2014,
dated 11-2-2014
20144 2R 11H , REZER S
7454 135/20142

Drill bits with cylinder | Argentina | ADD expiry review initiated Dated 17-2-2014

tail B 1R 2 KRR R HE 2014428178

Y2 e £ 3K

Electrolytic Manganese USA ADD - Affirmative determination A-602-806, 79FR 6162,

Dioxide EJE| in sunset review dated 3-2-2014

=2 54 RAGEE-H EEEEEERE 2014#2A 30 , A-602-806,
79FR 6162

Ferrovanadium USA Sunset review to be conducted US ITC News Release 14-015,

7R £E KA L dated 4-2-2014
201442H48 , £EER RS
Z R & %4 #iE 14-015

Float glass KoreaRP | Initiated ADD sunset review Dated 12-2-2014

SEELREE BE RERBIHE EEFHE 20144274 125
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Frontseating service USA Sunset review to be conducted US ITC News Release,

valves %E K ieH R H dated 26-2-2014

Z2 i Al & Lk i 2014421 261 |
XEERRSZRERG NG

Glass fibres and articles India ADD mid-term review - Micro glass fibre 14/21/2013-DGAD,

thereof B with diameter 0.3 — 2.5 microns recom- dated 10-2-2014

BT AT 4 T A mended to be excluded from ADD 20144:2H 10H ,

RAGsEER ZH-ERE03-2O0KI | 14/21/2013-DGAD
o % 4 HERR 72 RUIB B BRAE W TE B =2 A

Grain-Oriented Electri- USA ADD - Preliminary determination A-570-994, 79 FR 11082,

cal Steel ¥ postponed dated 27-2-2014

B [a] BB, T4 S AT - 2E R I B AT 6 % 201442H8 278 ,
A-570-994, 79FR 11082

Hollow structural Australia Exemption inquiry initiated Anti-dumping Notice No.

sections WAL | RERGEHERHEE 2014/15, dated 3-3-2014

EMREE 20144 3R 2H , RIGHHBANSE,
dated 3-3-2014

landHsectionsof other | Indonesia | Safeguard Investigation initiated G/SG/N/6/IDN/25, dated 13-2-2014

alloy Steel HERBL | REMREEHAZE (WTO - Committee on Safeguards),

[FIHE A 4 dated 12-2-2014
201442 121 |, 57 4 28 PRI 46 B
% i £G/SG/N/6/IDN/25

Lightweight thermal USA ADD and CVD - Affirmative deter- A-570-920, 79 FR 9879, dated

paper ¥ mination in sunset review 21-2-2014 and C-570-921, 79

R EABEK gg%ﬁ*ﬂﬁ%ﬂﬁ-ﬁ B R ENE FR 10477, dated 25-2-2014
20144£2H 210 , A-570-920,
79 FR9879#120144£ 21 250 ,
C-570-921, 79FR 10477

Monosodium USA ADD - Affirmative preliminary US ITC News Release,

Glutamate * determination dated 5-3-2014

AEBH R EH - 5 TR B #R 20144 3A 5H ,
XEERRSHZER SR HE

New tyres, rubber, Brazil Imposition of ADD duty Dated 18-2-2014

bicycle B FE W R A 45 2014424 18H

BiTHER

Non-malleable cast USA ADD to continue after sunset review A-570-875, 79 FR 8437,

iron pipe fittings % H %5 & 4 S WOR BB dated 12-2-2014

T 7 0 45 R 20127128 ,

Bt 4 A-570-875, 79FR 8437
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Non-self priming Argentina | Preliminary finding issued Dated 3-4-2014

centrifugal pump B AR EE 2 i i B 3 R 2014434 4H

FERAEOLBR

Pencil Brazil Initiated ADD sunset review Dated 10-2-2014

spee B RERIGHE EEHIRE 2014424 100

Persulfates USA ADD - Affirmative determination US ITC News Release 14-020,

SRR Lh £E in Sunset review dated 24-2-2014

RAGEE-H EE W ERR 201442A 240 , :EEFR RS

Z B & % i HiE 14-020

Polyethylene Terephthalate USA ADD - Affirmative determination A-570-924, 79 FR 10095,

Film, Sheet and Strip == in sunset review dated 24-2-2014

RWNEK-_HRZ RAGEE-H EE W EEERR 2014424 241

&, A% A-570-924, 79 FR 10095

Pre-sensitized aluminum Brazil ADD investigation initiated Dated 25-2-2014

plates B KRG 20144 2H 25H

BHITURBE F AR

Refined Brown USA ADD sunset review initiated A-570-882, 79 FR 6163,

Aluminum Oxide xE RERIGEHE EEHE dated 3-2-2014

R E 2014428 30 , A-570-882,
79FR 6163

Saturated Fatty Alcohol India Safeguard duty investigation initiated D-22011/26/2013,

Bl HE K PRIE HE R & dated 13-2-2014
2014428 138 ,
D-22011/26/2013

Silicon metal Australia Dumping and Subsidisation — Investigation | Anti-dumping Notice No.

eEE MWAFLE | initiated 2014/08, dated 6-2-2014

K R AU A0 B UG R & 20144 2H 61

A% 448 £ 4 2014/08

Sodium Acid Brazil AD - Affirmative Preliminary Dated 24-2-2014

Pyrophosphate B Determination 20144 2H 245

= E R 4N FABUEH -5 5 Pl Bt B R
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Sodium Citrate India Safeguard investigation initiated E No. D-22011/20/2013,

TR M RIE R E dated 4-3-2014
201443841 ,
D-22011/20/2013

Sodium Nitrite India Safeguard duty imposed until 25-5-2015 1/2014-Cus. (SG),

0 B B 4 N % 75 A 2E 5 201548 57 250 dated 26-2-2014
2014424 26R
1/2014-Cus. (SG)

Spectacle frames Turkey Imposition of safeguard duty continued Dated 19-2-2014

AR4EHELR +EH for another 2 years 20144258 198

Ak SR A I 248 1 PRI 15 AR
Stainless steel Eurasian | ADD investigation initiated Dated 5-2-2014
tableware CEconc_)mlc RERIEAE 20144 2A 50
ommission

THENER L2 &

g8 A&

Steel wire garment USA ADD - Affirmative determination US ITC News Release 14-018,

hangers EE| in sunset review dated 7-2-2014

My ILE RAGEE-H EEHEEERR 20142 7H , £EER RS
Z R & %% #iE 14-018

TDI Japan ADD investigation initiated Dated 14-2-2014

X _— R EREE H % K& RATH A E 2014424 14H

Three-phaseoil-immersed | Argentina | ADD - Affirmative preliminary Dated 13-2-2014

power transformer B AR E determination 20144 2R 13H

SRR =MHEES RABEE -1 % T B 3K e

Uncovered innerspring USA ADD - Sunset review to be expedited US ITC News Release 14-016,

units xHE RG4S -bekE e w dated 4-2-2014

EHMRNERES 201442R48 , :EEF A5

® %5 & &7 5 14-016

Woven sacks USA ADD and CVD - Affirmative determination | US ITC News Release 14-022,

EAIRMAK £ in Sunset review dated 28-2-2014

RAREE AR AN -H 7% 52 e R 20144 2R 280 , £EERR5

%R & &4 HiE 14-022

Zinccoated (galvanised) | Australia Exemption inquiry initiated Anti-dumping Notice No.

steel BAFE | RBEEHFE 2014/16, dated 25-2-2014

20144 2R 250 , RIGHBE S
2014/16
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Product Country Measures Notification No. and date
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Perchlorethylene EUand USA | Provisional ADD imposed MOFCOM Announcement

AIE Wi i Bt 2 151 8

No.11 of 2014, dated 17-2-2014

2014428178 , W SRR AME
2014&£%11%5

X-ray security inspection EU
equipment 17g: 2]
XEHERLRERE

Imposition of ADD terminated

2 IR AR BB EE B

MOFCOM Announcement No.9
of 2014, dated 19-2-2014

201442R 190 , WE&HAE
2014595

R EF R T RA SR EE R R
HWITE R E
FECSZBEFRERIHERRLETRE
LA E X B R LT S 1R E R A R S L
7% (DS471) |, BERBEHRBAENEFTIE
FREVE IS MBS E | BARI R B IR 455%
ExRez—HWPENREOFRERE-HR, X
EEANERN G EER TREXRRATNA
@®, " BAFEREOERENSSEN
L M EER RSN ANERX |, thEFK
AN RER T REENILES SR MM 289
B, [EERBTESHERRZEEAT2014
F2ANXE]
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MENXENRZXRBRERZRK.
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B, MNERRNESRE R —#EATEE
WRALLEZEBRE , M EHEEKIITH
SZRAERALNANBERE, XEEFR
REZRARNHNENR S, BRANZWBE
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EHAFBHAR=NERT . BRSEZEN
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ENAERXETRENEREH AR
BITER , REENENERAMRITYE=
BrEXFTEE AT BER, —EHFiRth
ELEFRBERNHHNEREL, XEX
FNEEXS 3R B R MRV 3™ m Ay F Lt O R
EREESN. MEXNTRXENREMNEN
3L fn AE KU AN B BY OR DA B fR ik
Tk, EEMEWEFLUE R H B it X261
ENAERENEANRER TRSRZ L
M ER %Ko

.

" Ratio Decidendi | ¥

7 4555 (v A E /Y BT R
MBZEGHRAXHFEREGENER , BE
PXRERENITAR , REEXRRBUERHM
B2T)()FHWAE , FHERTHELFFE
HRERFEHERZERAN KK BREZE
Be R BMEHEE2(7)(c) R E ZBAER BT E
[REIZEEEF LEEBRR L OBFTENA
A Z 0,
BEEZRAN=TANERHZENTH
R 17 2557 518 K #5418 B 1T 0 32 240
HEERZENEME, S5, EBikA , FX

LFRENXERE-FHREIESZAMRREN
R A

RIBERREDEBRRHIR | T LR FERERN
KRR AR , M AEREIEANREE
PRESETBEI =N ANNBEATK , BE
PR RS BRI PHIEE., HAMANE
BEBAARES| AR | RS EE
BRI T 257 Fa A RIR IR E T
1B P o Y Y B PR A9 DR R IR R BT o
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