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Article 
Remand power of CESTAT in anti-dumping cases

By Bhargav Mansatta 
The issue of remand arises when the finding 

of the authority is under appellate review. If the 
appellate authority finds that the decision of 
the original authority which passed the order 
was wrong, it may modify, annul or remit the 
matter back to such authority for de novo 

consideration. Applicable appeal provisions in 
a statute provide the primary reference point 
for determining  the powers of the Appellate 
Tribunal to pass the orders, on disposing the 
appeal, including remand.

With regard to anti-dumping, Section 9C 
of the Customs Tariff Act, 1975 provides for 
appeal or the judicial review of the orders 
issued by the designated authority. Section 
9C (3) provides as below:

(3)  The Appellate Tribunal may, after giving the 
parties to the appeal, an opportunity of being 
heard, pass such orders thereon as it thinks fit, 
confirming, modifying or annulling the order 
appealed against.

The aforesaid provision does not expressly 
provide the power to remand the matter back 
to the designated authority. Section 9C was 
enacted in the year 1995. The appeal  provision 
in Section 35C in the Central Excise Act, 1944, 
for comparison,  is reproduced below: 

 Section 35C. Orders of Appellate 
Tribunal. — (1) The Appellate Tribunal 
may, after giving the parties to the appeal 
an opportunity of being heard, pass such 
orders thereon as it thinks fit, confirming, 
modifying or annulling the decision or order 

appealed against or may refer the case back 
to the authority which passed such decision 
or order with such directions as the Appellate 
Tribunal may think fit, for a fresh adjudication 
or decision, as the case may be, after taking 
additional evidence, if necessary.

The aforesaid provision expressly provided 
the power to the Tribunal to refer the case back 
to the authority. Similarly, Section 129B of 
the Customs Act, 1962 provides expressly the 
power to the Appellate Tribunal to remand the 
matter back to the authority. 

 Section 129B. Orders of Appellate 
Tribunal. – (1) The Appellate Tribunal 
may, after giving the parties to the appeal, 
an opportunity of being heard, pass such 
orders thereon as it thinks fit, confirming, 
modifying or annulling the decision or order 
appealed against or may refer the case back 
to the authority which passed such decision 
or order with such directions as the Appellate 
Tribunal may think fit, for a fresh adjudication 
or decision, as the case may be, after taking 
additional evidence, if necessary.

When the legislature intended to confer the 
power of remand, it has stated so explicitly in 
the provision. Thus, it seems that the departure 
in the case of Section 9C is conscious. 

But in the case of Union of India v. Umesh 
Dhaimode1, the Supreme Court analysed 
Section 128(2) of the Customs Act, 1962, as 
it then stood which did not include power to 
remand. It observed that authority with powers 
to “pass such order as it deemed fit confirming, 

1  1998 (98) E.L.T. 584 (S.C.)
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modifying or annulling the decision” appealed 
against includes the power to remand as 
well.

The issue was not contended before the 
Supreme Court as no one appeared on 
behalf of the respondent and the Court 
decided the issue ex parte. Also, one may 
note that anti-dumping investigations are time 
bound. Under Rule 17 of the Customs Tariff 
(Identification, Assessment and Collection 
of Anti-dumping duty on Dumped Articles 
and for Determination of Injury) Rules, 1995 
(AD Rules), anti-dumping investigation 
cannot extend beyond 18 months period. 
This requirement is enforced pursuant to the 
binding obligations under WTO Anti-dumping 
agreement. Article 5.10 of the Anti-dumping 
Agreement provides that investigations shall, 
except in special circumstances, be concluded 
within one year, and in no case more than 18 
months, after their initiation. Arguably, the 
designated authority would become functus 
officio once the decision is issued and the 
time for investigation has expired. Unless the 
findings of the designated authority are issued 
well in advance and on appeal the order of 
the CESTAT is issued within 18 months from 
the date of initiation of investigation, remand 
order, in effect, in all likelihood would amount 
to an implied extension of the time limit 
applicable for original investigation.  

In the case of Haldor Topsoe A/S v. Designated 
Authority, Ministry Of Commerce2, CESTAT, 

Delhi analysed the power of the CESTAT while 
disposing the appeal under Section 9C (3) of 
the Customs Tariff Act. Based on primarily 
the considerations noted herein, the Tribunal 
observed, 

 Apart from the three types of orders mentioned 
in this clause, namely, confirming, modifying or 
annulling the order of the appellate authority, 
no other power that is conferred on this 
Tribunal under Section 129B is mentioned 
there. This restricted appellate power conferred 
on this Tribunal supports the argument that 
this Tribunal is not to remand the matter to the 
Designated Authority for fresh adjudication 
or decision. On account of the nature of the 
dispute involved and on account of the fact 
that an early decision on the issues is called 
for, the legislature in its wisdom took away 
the power of remand. Questions relating to 
the international trade have to be decided as 
expeditiously as possible and it is not to hang 
on before the Designated Authority and the 
appellate Tribunal for unduly long periods. 
Taking into consideration these aspects of the 
matter, we are inclined to take the view that in 
anti-dumping matters, this Tribunal is not to 
remand the issue to the Designated Authority 
for de novo consideration and decision. 
Accordingly, we now proceed to consider the 
merits of the case.

The decision of the Tribunal was reversed by 
the Supreme Court in appeal based on issues 
other than power to remand. The observations 
made by the CESTAT on remand as quoted 

2   2000 (116) E.L.T.  377 (Tribunal)
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above were not specifically reversed. However, 
on several occasions, CESTAT has remanded 
the matter back to authority.

For example, in H & R Johnson (India) Ltd. 
v. Designated Authority3, CESTAT held that 
the Tribunal having such wide judicial powers 
to make the appellate orders of the nature 
contemplated by Section 9C(3) would have, 
for the effective exercise of its appellate power 
of judicial review, the necessary power to 
remand the matter to the designated authority 
for its reconsideration. In Alkali Manufacturers 
Association of India v. Designated Authority4, 
CESTAT remanded the matter back for a 
fresh determination of non-injurious price 
and injury margin.   However, in these cases 
the issue of the scope of Section 9C was not 
contended by the responding parties.   

Assuming that the CESTAT has the power 
to remand matter, another important question 
arises is whether the power to remand is 
available in all cases. This is critical as in certain 
situations the illegality in the order issued by 
the Designated Authority  may not be curable. 
CESTAT may not have the power to remand 
in such cases. 

Leaving aside the issue of power of remand 
in general, is it possible that despite having 
an inherent power to remand, Tribunal in 
certain fact situation may not have the power 
to remand?

In a situation where the final finding is 
vitiated on account of non-observance of 
the principle of natural justice, the order 
is required to be set aside. In the case of 
Automotive Tyre Manufacturers Asson. v. 
Designated Authority5, final findings issued 
by the designated authority was set aside. 
Designated authority who passed the order 
did not grant any opportunity of hearing to 
the parties. Consequently, the Supreme Court 
held that such an order was vitiated for  non-
observance of principles of natural justice and 
was set aside. 

In the case of Gullapalli Nageswara Rao & 
Ors. v. Andhra Pradesh State Road Transport 
Corporation & Anr,6 State Government did not 
make the enquiry consistent with the principles 
of natural justice in approving the scheme and 
the order approving the scheme was quashed 
by the Supreme Court. The Court did not 
specifically observe that illegality of such kind 
cannot be remedied by the authority upon 
remand, but  it did not remand the matter so 
as to remedy the illegality in the decision.   

Thus, there appears to be no clarity on the 
issue of remand power of the CESTAT under 
9C of the Customs Tariff Act, 1975. 

While it may be possible to remedy the 
incorrectness in the decision pertaining 
to substantive issues such as assessment 
of normal value, grant of adjustments in 

3   2005 (185) E.L.T. 125 (Tri. - Del.)
4   2006 (194) E.L.T. 161 (Tri. - Del.)
5   2011 (263) E.L.T. 481 (S.C.)
6    AIR 1958 SC 308
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the dumping margin calculation, injury 
determination etc, it may not be possible to 
remedy or cure the findings which is vitiated 
and has thereby become non-est for the reason 
of non-observance of the principle of natural 
justice.    

However, in the case of Huawei Tech. Co. 
Ltd. v. Designated Authority7, the issue relating 
to the scope of Section 9C and the CESTAT’s 
power to remand was challenged especially 
in a situation where the impugned order is 
vitiated for non-observance of principle of 
nature justice. CESTAT expressly ruled that 
it has power to remand the matter back to 
the designated authority even in cases where 
the order suffers from such illegality. It was 
observed in relation to Section 9C as below:

    A similar provision earlier contained in the 
Customs Act, 1962 in respect of the powers of 
the Commissioner (Appeals) was interpreted 
by the Supreme Court in the case of Union of 
India v. Umesh Dhaimode - 1998 (98) E.L.T. 
584 (S.C.) holding that the appellate authority 
has the power of remand. Both provisions 
being pari materia, ratio of Umesh Dhaimode 

(supra) will be applicable for interpreting 
Section 9C(3) of the CTA. Hence the power 
of remand of the Tribunal in respect of anti-
dumping cases cannot be questioned.

    (ix) Rule 41 of the Customs, Excise and 
Gold (Control) Appellate Tribunal (Procedure) 
Rules, 1982 specifically provides that the 
Tribunal may make such orders or give such 
directions as may be necessary or expedient 
to give effect in relation to its orders or to 
prevent abuse of its process or to secure the 
ends of justice. The words “secure the ends of 
justice” are wide enough to clothe the Tribunal 
with powers to pass order of remand as it may 
deem fit in the facts and circumstances of the 
case. In addition to this, the power of Appellate 
Tribunal to confirm, modify or annul the 
decision or order appealed against also takes 
in its fold to pass such orders as are necessary 
in order to aid the main relief sought for in the 
appeal following the ratio laid down in the case 
of Collector of Customs, Madras v. Madras 
Electro Castings P. Ltd. - 1994 (71) E.L.T. 646 
(Mad.). 

The CESTAT thereafter remanded the 
matter back to the authority and directed the 
authority to grant a post-decisional hearing.

The appeal against the aforesaid order of 
the tribunal has been admitted but it is still 
pending before the Supreme Court. 

[The author is a Senior Associate, International 
Trade Team, Lakshmikumaran & Sridharan, 
New Delhi]

7    2011 (273) E.L.T. 293 (Tri. - Del.)
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Product Measures Notification No. and dateCountry

A4 and A3 size copy 
paper
A4 A3

Not to initiate ADD and CVD 
investigations against China

MOFCOM news, dated 3-2-2015
2015 2 3

Citric acid Definitive anti-dumping duty imposed 
after expiry review

Commission Implementing 
Regulation (EU) 2015/82, 
dated 21-1-2015
2015 1 21

2015/82

EU

Ceramic e lec t ronic 
insulator

Preliminary ADD duty implemented MOFCOM news, dated 27-1-2015
2015 1 27

Argentina

Calcium Hypochlorite Countervailing duty and anti-
dumping duty orders issued

80 FR 5082 [C-570-009] and 
80 FR 5085 [A-570-008], both 
dated 30-1-2015
2015 1 30 80 FR 5082 
[C-570-009] 80 FR 5085 
[A-570-008]

USA

Boltless Steel Shelving 
Units pre-packaged for 
sale

Preliminary determination of  
countervailable subsidies

80 FR 5089 [C-570-019], 
dated 30-1-2015
2015 1 30
80 FR 5089 [C-570-019]

USA

Boltless Steel Shelving 
Units pre-packaged for 
sale

Preliminary determination of 
anti-dumping duty investigation 
postponed

80 FR 2682 [A-570-018], 
dated 20-1-2015
2015 1 20
80 FR 2682 [A-570-018]

USA

A l u m i n i u m  R o a d 
Wheels

ADD - Initiation of accelerated 
review

-

Anti-dumping Notice No. 
2015/06, dated 20-1-2015
2015 1 20
2015/06

Australia

Acetone Anti-dumping duty recommended 
to be imposed

Final Findings No. 14/16/2012-
DGAD, dated 22-1-2015
2015 1 22 14/16/2012-
DGAD

India

Australia

Trade Remedy News 
Trade remedy actions against China
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Product Measures Notification No. and dateCountry

F lex ib l e  S labs tock 
Polyol

Ferrovanadium

Electrodes of graphite
 

Drawn Stainless Steel 
Sinks

Concrete Reinforcing 
Bar

Concrete Reinforcing 
Bar

Safeguard investigation terminated

ITC issued affirmative final finding 
of ADD sunset review

Issued final finding of ADD sunset 
review and to continue imposing duty

Final finding of new shipper review 
and terminated the investigation

ADD preliminary finding issued 
and terminated investigation

ADD and CVD – Determination of 
threat of injury

-

GSRD 22011/4/2014,
 dated 13-1-2015
2015 1 13
GSRD 22011/4/2014

MOFCOM news, dated 13-1-2015
2015 1 13

MOFCOM news, dated 5-2-2015
2015 2 5

MOFCOM news, dated 28-1-2015
2015 1 28

MOFCOM news, dated 5-2-2015
2015 2 5

Canadian International Trade 
Tribunal Press Release dated 
9-1-2015
2015 1 9

India

US

Brazil

US

Denim Terminated ADD measures MOFCOM news, dated 29-1-2015
2015 1 29

Peru

Cut-to Length Steel 
Plate

Affirmative final finding of ADD sunset 
review

MOFCOM news, dated 6-2-2015
2015 2 6

US

Crys ta l l ine  S i l i con 
Photovoltaic Products

ITC issued ADD and CVD industry 
injury affirmative final finding

MOFCOM news, dated 22-1-2015
2015 1 22

US

Copper tube Re-investigation of normal values, 
export prices and amount of subsidy, 
concluded

CBSA Notice dated 30-1-2015
2015 1 30

Canada

Malaysia

Canada
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Product Measures Notification No. and dateCountry

Multilayered Wood 
Flooring

M o n o s o d i u m 
glutamate

Monosodium 
glutamate

Melamine

Lightweight Thermal 
Paper

H o l l o w  S t r u c t u r a l 
Sections

H section and I section
H I

Galvanized steel plate

Preliminary finding of new shipper 
review

Definitive anti-dumping duty imposed 
after expiry review

ADD final finding amended

Preliminary determinations of 
countervailing duty investigations 
postponed

Anti-dumping and countervailing 
duty orders to continue 

Time granted to issue Statement of 
Essential Facts extended

Safeguard duty recommended

ADD preliminary finding issued but 
not to impose preliminary measures

MOFCOM news, dated 13-1-2015
2015 1 13

Commission Implementing 
Regulation (EU) 2015/83, 
dated 21-1-2015
2015 1 21

2015/83

MOFCOM news, dated 8-1-2015
2015 1 8

80 FR 3219 [C-570-021], 
dated 22-1-2015
2015 1 22
80 FR 3219 [C-570-021]

80 FR 5083 [A-570-920, C-570-
921], dated 30-1-2015
2015 1 30 80 FR 5083 
[A-570-920, C-570-921]

Anti-dumping Notice No. 
2015/07, dated 16-1-2015
2015 1 16
2015/07

MOFCOM news, dated 6-2-2015
2015 2 6

MOFCOM news, dated 2-2-2015
2015 2 2

US

EU

USA

Methyl Acetoacetate Anti-dumping investigation 
initiated

F.No.14/7/2014-DGAD, 
dated 7-1-2015
2015 1 7
14/7/2014-DGAD

India

USA

Low-carbon wire rod ADD investigation initiated MOFCOM news, dated 22-1-2015
2015 1 22

Thailand

USA

Hot-rolled steel ADD investigation initiated MOFCOM news, dated 2-2-2015
2015 2 2

Turkey

Australia

Indonesia

Guatemala
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Product Measures Notification No. and dateCountry

Non-alloy hot-rolled 
steel plate

Safeguard investigation to impose 
safeguard measure

MOFCOM news, dated 16-1-2015
2015 1 16

Non-wired glass sheet ADD investigation initiated MOFCOM news, dated 27-1-2015
2015 1 27

Columbia

Sodium Di-Chromate Safeguard investigation terminated F.No. D-22011/5/2014, 
dated 15-1-2015
2015 1 15

D-22011/5/2014

India

RG coaxial cable
RG

ADD final finding issued and duty 
imposed

MOFCOM news, 
dated 9-1-2015
2015 1 9

Mexico

Preserved mushroom Affirmative preliminary determination 
of new shipper review

MOFCOM news, 
dated 23-1-2015
2015 1 23

US

Pounded rice Final finding of safeguard 
investigation to impose safeguard 
measure

MOFCOM news, 
dated 27-1-2015
2015 1 27

Costa Rica

Polyvinyl Chloride Flat 
Electric Cables

ADD - Preliminary affirmative 
determination and imposition of securities

-

Anti-dumping Notice No. 2015/09, 
dated 19-1-2015
2015 1 19

2015/09

Australia

Photovoltaic Modules 
and Laminates

ADD and CVD - Determination of 
reasonable indication of injury -

-

Canadian International Trade 
Tribunal Press Release dated 
3-2-2015
2015 2 3

Canada

Passenger Vehicle and 
Light Truck Tires

ADD - Preliminary determination of 
sales at less than fair value; Preliminary 
affirmative determination of critical 
circumstances; and postponement of 
final determination

-

80 FR 4250 [A-570-016], 
dated 27-1-2015
2015 1 27
80 FR 4250 [A-570-016]

USA 

Thailand
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Product Measures Notification No. and dateCountry

Trade remedy actions by China

Product Measures Notification No. and dateCountry

Phenol Terminated the measures MOFCOM Announcement No. 5 of 
2015, dated 30-1-2015

2015 1 30
2015 5

Japan, Korea 
RP, US and 

Taiwan

ADD mid-term review initiatedIndiaPyridine MOFCOM Announcement No. 6 
of 2015, dated 5-2-2015

2015 2 5
2015 6

WTO News 

Welded tubes and pipes 
of iron or non-alloy 
steel

Definitive anti-dumping duty 
imposed

Commission Implementing 
Regulation (EU) 2015/110, dated 
26-1-2015
2015 1 26

2015/10

EU

Tow Behind Lawn 
Groomer

ITC issued affirmative final finding 
of ADD sunset review

MOFCOM news, dated 15-1-2015
2015 1 15

US

Steel Wheel ADD investigation terminated MOFCOM news, dated 13-1-2015
2015 1 13

Argentina

Steel strand wire Preliminary duty extended for 2 months
2

MOFCOM news, dated 22-1-2015
2015 1 22

Columbia

Spiral bit Final finding of second sunset 
review issued and minimum FOB 
price imposed

MOFCOM news, dated 2-2-2015
2015 2 2

Argentina
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