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Hearing in anti-dumping investigation - A comparative analysis

X bt 53 47 IR 45145 1R &= FR R I E
By T.D. Satish

One of the most sacrosanct principles
of natural justice — the legal maxim of audi
alteram partem, requires that no person shall
be condemned or punished unless such person
is heard. Oral hearing or one to one meetings
with adverse parties forms an important part of
this principle, which also finds its way in anti-
dumpinginvestigations conducted by member
countries of WTO. The Supreme Court of India
in Automotive Tyre Manufacturers Assn. v.
Designated Authority! has noted the relevance
of holding an oral hearing by observing that
“...Evenuwritten arguments are no substitute for
anoral hearing. A personal hearingenablesthe
authority concerned to watch the demeanor of
the witnesses etc. and also clear up his doubts
during the course of the arguments.”

However, the provision relating to conduct
of oral hearing has been couched in different
countries in different manner regulating,
through specific provision, the right of parties
to an opportunity of making their submissions
during such hearing/meetings. Broadly,
hearings conducted by different countries
cover two aspects:

a) Personal hearingwith the investigating

authorities; and

b) Hearing/meetingswith adverse parties

and making written submissions
subsequently.

This article seeks to compare the anti-
dumping law enacted by few of the Member
countries, namely, European Community
(“EC”), Republic of South Africa and Pakistan
in respect of conducting oral hearing and
conclude by comparing the law in these
countries with the law adopted by India, to
try and understand where India stands in
comparison to other Member countries.
European Community

Article 6 of Council Regulation? provides for
manner in which anti-dumping investigations
aretobe conducted by EC. Article 6.5 imposes
two pre-conditions for grant of hearingby EC.
These are (i) making a written request by an
interested party, likely to be affected by the
result of the proceeding and (ii) such written
request should contain particular reasons why
an interested party should be heard. Thus,
grant of hearing by EC is not automatic and
not generic in nature but puts an onus on the
interested parties to justify grant of hearing.
The hearing contemplated under Article 6.5 is
a personal hearing between EC and the party
requesting for such a hearing.

In addition to the hearing under Article 6.5,
EC law under Article 6.6 also provides for
an opportunity to interested parties to meet
parties with adverse interests, so that opposing
interests may be presented and rebutted. For

' 2011 (263)E.L.T.481(S.C.)

2 Council Regulation (EC) No 1225/2009 of 30th November 2009 on protection against dumped imports from countries
not members of the European Community
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such a meeting, interested parties need not
state reasons for requesting such meeting.
It is also made clear that not attending such
meeting shall not adversely affect such absent
parties and that any oral submission made
during the meeting shall be taken into account
when it is subsequently confirmed in writing.
Article 6.6 also provides an opportunity to
interested parties to offer their rebuttals to the
submissions of the other party — a provision
not provided in other countries.
Republic of South Africa

Similar to EC law, the Anti-Dumping
Regulations in terms of Notice 3197 of 2003
issued by South Africa also envisage two
types of hearing/meetings — oral hearing
and an adverse party meeting/hearing. The
South African law also requires a written
reasoned request from an interested party
and subsequent submissions in written form
akinto EC. However South African law differs
from EC law inasmuch as the South African
law provides that such a request for hearing
can be made by an interested party during
(i) preliminary investigation phase (ii) final
investigation phase or (iii) both [Regulation
5.1]. This peculiar provision is not found in
laws of other selected countries. The omission
to provide for time line for requesting a hearing
increases the probability of requesting multiple
number of hearings in such other countries,

% INTERNATIONAL TRADE AMICUS / December, 2014

whether in preliminary phase or final phase or
even atthe fag-end of the investigation phase.
The Commission may restrict the duration
of such hearing and the South African law
also requires the party making the request
for hearing to provide a detailed agenda and

information to be discussed at the oral hearing.
[Regulations 5.4 and 5.5]

The process of conducting adverse party
meeting is quite similar to the process of
conducting an oral hearing, with slight
difference being that in case of former, it is the
Commission, which decides the final agenda
ofthe meeting. In case of both oral hearingand
adverse party meetings, the Commission will
not consider any request more than 60 days
and no hearing/meetingwill be held more than
90 days, after the publication of preliminary
findings [Regulation 5.2].

Pakistan

Similar to EC and South Africa, Pakistan’s
anti-dumping law? also requires a request by
an interested party for conduct of hearing
and requires putting the oral submissions
into writing subsequent to hearing [Rule
14]. Similar to South African Regulations,
Pakistan’s law provides for a time line for
holding such meeting or hearing®.

But Pakistan’s law seems to be much more

interactive than others inasmuch as Rule 14
specifically provides for accommodating the

3 Notification S.R.O. 203(1)/2001, dated 31st March 2001

4 Rule 14(1) - Requesting hearing not later than 30 days after publication of preliminary determination; Conduct of
such hearing not later than 60 days prior to the date of proposed final determination.
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convenience of interested parties [Rule 14(3)]
and ensuring that all parties participating get
adequate opportunity to present their views
[Rule 14(5)]. Pakistan’s law also scores high
on account of a rule requiring the authorities
to maintain a record of the hearing and place
the non-confidential version of the record
of the hearing in the public file [Rule 14(6)].
Pakistan’s law also provides that where there
is no request for any hearing, an interested
party may within 45 days before the date
of proposed final determination, submit its
written submissions.

Unlike EU and South Africa, though thereis
no separate law in respect of oral hearing and
adverse party meeting here however, Rule
14(7) does allow interested parties to make
oral submissions to the Commission during
meetings with officials of Commission.
Comparison with Indian law

In comparison to anti-dumping laws of
EC, South Africa and Pakistan, the wording
of Indian Anti-Dumping law® relating to
conduct of oral hearings is obscure and devoid
of detailed procedure. The only provision
which allows an interested party to make
oral submission is Rule 6(6) of Anti-Dumping
Rules, which provides that an interested party
can present the information orally and also
puts a condition that such oral submission will
be considered only when it is put in writing.

% INTERNATIONAL TRADE AMICUS / December, 2014

Just like Pakistan, there is no distinction
between personal oral hearing and adverse
party meeting. But compared to laws of
EC, South Africa and Pakistan, Indian anti-
dumping law on hearing does not provide/
clarify the following:

(i) Whetherarequestfor hearinghastobe

made or not.

(i) When a hearing will take place, i.e.,
whether it will be conducted before or
after preliminary determination.

(iii) There is no provision to maintain
minutes of hearing, unlike Pakistan.

(iv) There is no provision for providing
opportunities to all the parties to offer
their rebuttal, unlike EC.

(v) There is no provision to request oral
hearing at preliminary stage.

But, despite the lack of procedural clarity
about the conduct of oral hearings, India
scores over EC, South Africa and Pakistan by
requiring a compulsory hearing, whether or
notitis requested by any interested party. The
principle of nature justice in the form of Audi
Alteram Partem is too holy a concept to be
messed with, as failure of grant of hearing may
lead to setting aside of entire investigation!

[The author is a Senior Associate,
Lakshmikumaran & Sridharan, New Delhi]

5 Section 9A of Customs Tariff Act, 1975 read with Customs Tariff (Identification, Assessment and Collection of
Anti-Dumping Duty on Dumped Articles and for Determination of Injury) Rules, 1995 [“Anti-Dumping Rules”]
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Trade remedy actions against China
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Product Country Measures Notification No. and date
=i R 18 I #HS KH
1,112 USA ADD and CVD - Final negative MOFCOM News dated 13-11-2014
Tetrafluoroethane ¥ determination 20144118 130 , W &&HHE
1L112-ME b B AT AR A I -5 5 R A Bk
53-Foot Domestic Dry USA ADD - Preliminary determination of 79 FR 70501 [A-570-014], dated
Containers % sales at less than fair value 26-11-2014
53R AT E RIGE- L HEREFEE N EHEE 20144118260 , 79FR 70501
sz [A-570-014]
Aluminium extrusions Australia | ADD and CVD - Final result of MOFCOM News dated 1-12-2014
= Filk) WART | quickreview 20144128 10 , 7 % #E
R ABUEE 0 BN Ml - B R
Aluminium Wheel Australia ADD and CVD - Final result of MOFCOM News dated 18-11-2014
BHER AR | quickreview 20144118 180 , @& HE
AT 5 0 BRM I - bR B A
Boltless Steel Shelving USA CVD investigation - Postponement 79 FR 65376 [C-570-019],
units prepackaged for % of preliminary determination dated 4-11-2014
sale J A UG R 2 - A % A I B 2014411848 ,
T4 e 4 4 1 28 79 FR 65376 [C-570-019]
Carbon and Alloy Steel USA Affirmative countervailing duty 79 FR 68858 [C-570-013],
Wire Rod % determination dated 19-11-2014
BNEESER B € M RCR IS 20144118198 ,
79 FR 68858 [C-570-013]
Carbon and Alloy Steel USA ADD - Final determination of sales at 79 FR 68860 [A-570-012],
Wire Rod % less than fair value dated 19-11-2014
BNEEER RGEH-RARRIETFEENEHES 20144118190 ,
79 FR 68860 [A-570-012]
Ceramic tableware and EU Name change notification issued MOFCOM News
kitchenware Rk B BRELNE dated 25-11-2014
BEEENHEEE 20144118250 ,
B g
Ceramic tile EU Name change notification issued MOFCOM News
it Rk B ERELNE dated 25-11-2014
20144118250 ,
T %58 #hE
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Product Country Measures Notification No. and date
7= i £ 18 It BHS KH #
Chlorinated USA CVD Order issued 79 FR 67424 [C-570-991],
Isocyanurates % %A AN BT R 4 dated 13-11-2014
ZERERR 2014118138 ,
79FR 67424 [C-570-991]
Concrete steel nail Mexico ADD sunset review investigation MOFCOM News dated 2-12-2014

initiated

R T ET B 2014 12R 20 , ™ &H#HE
KR IGEE EEE HE
Composite floor USA ADD - Final determination of new MOFCOM News dated 10-11-2014
EARMAR %E | shipperteview 20144 117 108 , 7 %%k
FRABUEH - O 7 B
Diclofenac Sodium India Anti-dumping duty re-imposed 44/2014-Cus. (ADD),
B B4 B for five years dated 21-11-2014
Sk SR AU SEE Y R AT 4H L 20144£ 118 21H ,
44/2014-Cus. (ADD)
Digital Versatile Discs — India ADD re-imposed for five years (only 45/2014-Cus. (ADD),
Recordable R on DVD-R and not on DVD-RW) dated 21-11-2014
DVDAZIF 3 & BRI S RSB (X5 AU 2R
ADVDf R aETEEDVD) 45/2014-Cus. (ADD)
Electrolytic manganese USA ADD - Affirmative industry injury MOFCOM News dated 3-12-2014
dioxide % final determination in sunset review 2014412830 , B&THE
BE_SF{E RAGEE -5 € HH BEHELREF
BB
Graphite Electrodes of India ADD recommended to be imposed ENo.14/2/2013-DGAD,
all diameters B HAE U R AR A R dated 19-11-2014
A=8W 20144118 190 ,
ENo.14/2/2013-DGAD
Graphite Electrodes of Mexico ADD anti-circumvention MOFCOM News dated 5-12-2014
all diameters BRET investigation initiated 20144£12R 50 , 7 &E0HTE
AS®BK KRR AR E
Kitchen Appliance USA ADD sunset review — Affirmative 79 FR 67423 [A-570-941],
Shelving and Racks % results 13-11-2014
BEREEZR RIG4HE EFEH-BEE RS R 20144118138 ,
(E) 79FR 67423 [A-570-941]
Melamine EU Name change notification issued MOFCOM News dated
=RER 17¢: 2] AT BERNE 25-11-2014

20144114250 , m&HHE
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Product Country Measures Notification No. and date
= o R 18 #HS KH
Melamine USA ADD and CVD investigation MOFCOM News dated 4-12-2014
ZRER %[E | initiated 20144 12R 40 , 7 %3
R A EH A0 B Kb G R 2
Monosodium USA ADD - Final determination of sales 79 FR 70505 [A-560-826],
Glutamate % at less than fair value, amended dated 26-11-2014
BRBRM RAFEH- B A B RARTF EE 20144118 268 ,
EHHEE 79 FR 70505 [A-560-826]
Non-Oriented Electrical USA ADD Order issued 79 FR 71741 [A-570-996],
Steel %H & RAFAE 3k dated 3-12-2014
FoHR [a) 88 T4 20144124 30 ,
79 FR 71741 [A-570-996]
Non-Oriented Electrical USA CVD Order issued 79 FR 71749 [C-570-997],
Steel %H % A RN 3 ik dated 3-12-2014
ZoEX 6] 88 T 4K 20144 12A 38 ,
79 FR 71749 [C-570-997]
Oil Country Tubular USA ADD and CVD - Sunset reviews 79 FR 71091 [A-570-943 and
Goods 6| initiated C-570-944], dated 1-12-2014
AHEM FRABUER AR RN MG - & ARH 75 S B 2014412815, 79FR 71091
[A-570-943 #1C-570-944]
Passenger Vehicle and USA CVD - Preliminary determination 79 FR 71093 [C-570-017],
Light Truck Tires % of countervailable subsidies dated 1-12-2014
FRAEMBEREEE FAN #1453 5E TR AN G 20144125 18 ,
®ha 79FR 71093 [C-570-017]
PET film Brazil ADD —preliminary duty imposed MOFCOM News dated 5-12-2014
PETSER B J BB AR I B R A5 8 A 20144 12H 50 , i &H#TE
Photovoltaic modules Canada ADD and CVD investigations CBSA Notice dated 5-12-2014
and laminates mek initiated 20144 12A 50 , mEXBE
REXRAHNZ KA R AN R A R 2 BN
E#™m
Polyvinyl Chloride Flat [  Australia ADD investigation initiated Anti-dumping Notice No.
Electric Cables MAFTE | RERIFEEE 2014/118, dated 6-11-2014
RECFEREEL 20144114 6H ,
RAREH 45 %2014/118
Power transformers Australia ADD - Termination of part of Anti-dumping Notice
TERE HAFE | investigation No. 2014/130, dated 1-12-2014
A - L FR R & 20144128 18 ,
RGN 5 2014/130
Seamless Stainless Steel Ukraine ADD imposed for 5 years MOFCOM News dated 8-12-2014
Tube B2 | AR SE RIGHB 20144127 8H , 1 44 5iH

FATHRNE
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Product Country Measures Notification No. and date
=i xR 15 e BHES RH B
Sodium Nitrite India ADD modified consequent to mid-term 46/2014-Cus. (ADD),
NRTE[gEn) BB review dated 8-12-2014
RIE B & % 2 RSB fE 20144128 81
46/2014-Cus. (ADD)
Steel and iron wire | Indonesia | Finalresult of safeguard mid-term MOFCOM News dated 1-12-2014
products R review 201451218 , A &HHE
ek & @ RIETE MBI 2 5 WA
Tetrahydro furfurl USA ADD sunset review initiated 79 FR 65186 [A-570-887],
Alcohol ESE| AR IFLEE BE W dated 3-11-2014
S IREE 2014411838 ,
79 FR 65186 [A-570-887]
Toluene Diisocynate Japan ADD - Preliminary finding issued MOFCOM News dated 9-12-2014
RR _-_FERE =N FRABUEH - R A BB 5 40 3 20144 12H 90 , W &EHTE
Tow-Behind Lawn USA ADD - Affirmative sunset review 79 FR 65375 [A-570-939],
Groomers and parts % RAGAS-5E e BEHRR dated 4-11-2014
EEXEMHIRER 2014411748 ,
T 79 FR 65375 [A-570-939]
Transmission apparatus Turkey Safeguard investigation initiated WTO News dated 5-12-2014
incorporating reception +EH 5 AR T [G/SG/N/6/TUR/19]
apparatus (cellular) 20144£12H 50 , HRALRH
portable telephone B, [G/SG/N/6/TUR/19]
B BiE
Unwrought metal Brazil ADD investigation initiated MOFCOM News dated 9-12-
magnesium i KRR EE 2014
RBRILEEE 20144 12R 98 , W &HHE

Trade remedy actions by China

Hh [ SR B 52 55 85 1730

Product Country Measures Notification No. and date
=i % 18 it BES KH 8
Toluene Diisocyanate | Japan, South | ADD terminated MOFCOM Announcement No.
% =~ REBE Kobeg :ﬂd 2 1 AR 1 73,2014, dated 20-11-2014
s PR 2014 117208 , W%
EE 201444738
Trichloromethane EU, South | ADD terminated MOFCOM Announcement No.
=EREK Rorea, USA | 42 1} f7 {544 4% it 83,2014, dated 28-11-2014
;;1@; 20144 115 280 , HEHAL
. %FF*H 201444835
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