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Compelling a non-resident to seek PAN - A vexed question

By Tapas Misra

With a view to enhance detection capabilities
of the tax department and enforcing better
compliance Section 206AA was inserted by
Finance (No.2) Act, 2009 with effect from
1-4-2010. This new provision mandated all
recipients of income to furnish Permanent
Account Number (PAN) and in order to
discourage non-compliance it required tax to
be deducted at a higher rate than would be
ordinarily applicable.

The new section carried a non obstante
provision with reference to any other provisions
of the Act. As a result, all recipients of income,
whether residents or non-residents, appeared
to get covered. While no specific reference was
made to non-residents, a later amendment by
Finance Act, 2013, which inserted sub-section
(7) in Section 206AA to exclude payment
of interest on long term bonds from this
requirement, appears to suggest non-residents
were always contemplated to be covered by
the mandate to obtain PAN or be subjected to
higher rate of tax deduction at source.

For non-residents, apart from the general
inconvenience, this new provision posed two
problems: (i) under Rule 114C(1)(b) of the
Income-tax Rules, 1962 provisions of Section
139A were not applicable to non-residents;
and (ii) in cases covered under the double
taxation avoidance agreements, the tax rates
prescribed therein had a cap (tax at such rates
not exceeding...). The question that arose, in
several cases, was whether in view of the fact

© 2015 Lakshmikumaran & Sridharan, India
Allrights reserved

thata non-resident is not required to obtain PAN
under Section 139A read with Rule 114C(1)
(b), can a non-resident be compelled under
section 206AA to obtain PAN? Further, the tax
deductor/payer was also faced with the question
whether to deduct tax at a higher rate of twenty
per cent or stick to the rate of ten or fifteen per
cent prescribed in the relevant tax treaty.

Dealing with the primary issue of whether
a non-resident is at all required to apply for
and obtain PAN, the Bangalore Bench of the
Tribunal held, in Bosch Ltd. v. DCIT, [2013]
141 ITD 38 (Bangalore), as under:

“...The provisions of sec. 206AA clearly
overrides the other provisions of the Act.
Therefore, a non-recipient whose income is
chargeable to tax in India has to obtain PAN
and provide the same to the assessee deductor.
The only exemption given is that non-resident
whose income is not chargeable to tax in India
are not required to apply and obtain PAN.
However, where the income is chargeable to
tax irrespective of the residential status of the
recipients, every assessee is required to obtain
the PAN and this provision is brought in to
ensure that there is no evasion of tax by the
foreign entities.

...Inthe case of Smt. A. Kowsalya Bai (supra)
the recipients of the interest were residents of
India and their total income was less than the
taxable limit prescribed by the relevant Finance
Act. Itwasin these facts and circumstances that
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the Hon'ble High Court has held that where
the recipients of the ‘interest income’ were not
havingincome exceeding taxable limits, it was
not required to obtain the PAN. But in the case
before us, the assessees are non-residents and
admittedly the income exceeds the taxable limit
prescribed by the relevant Finance Act. In the
circumstances, the recipients are bound and
are under an obligation to obtain the PAN and
furnish the same to the assessee. For failure to
do so, the assessee is liable to withhold tax at
the higher of rates prescribed u/s 206AA of the
Income-tax Acti.e. 20%....”

In arecentdecision of the Pune Bench of the
Tribunalin DDIT v. Serum Institute of India Ltd.
[2015] 56 taxmann.com 1 (Pune - Trib.) the
second question, i.e., if tax can be deducted at
the rates prescribed in the treaties even if the
non-resident has not obtained PAN, came up
for consideration. In that case the first question,
i.e.,ifanon-residentwas at all required to apply
for PAN, was decided against the assessee by
the CIT (A) and it did not come up before the
Tribunal. After considering the scheme of the
Act in so far as Section 90(2) is concerned, the
Hon'ble Tribunal held as follows:

“...The CIT(A), in our view, correctly inferred
that section 206AA of the Act does not override

" Circular and Notification

CBDT notifies Income Computation and
Disclosure standards : By way of notification
No. 32/2015 dated 31-3-2015, the income
computation and disclosure standards for the
purposes of computation of income chargeable
to income-tax under the head ‘Profit and gains
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the provisions of section 90(2) of the Act and
that in the impugned cases of payments made
to non-residents, assessee correctly applied
the rate of tax prescribed under the DTAAs
and not as per section 206AA of the Act
because the provisions of the DTAAs was more
beneficial...”

We are now faced with two decisions of the
Tribunalwithdifferingviews ontheissue, whether
tax could be deducted at the rate prescribed in
a treaty even when the non-resident does not
have a PAN. Whether the non-resident is at all
required to apply for PAN is decided against
the assessee by the Bangalore Bench while the
Pune Bench did not have an occasion to deal
with thisissue. The assessees, particularly those
who are paying to non-residents and face the
adverse consequence of disallowance under
Section 40(a)(i) and demand under Section
201 for alleged short deduction, are still staring
at uncertainty. Perhaps some assessee may
challenge the applicability of Section 206AA
to non-residents by invoking writ jurisdiction of
a High Court. Or, perhaps the legislature may
make the law clearer.

[The author is Executive Partner, Direct

Tax Practice, Lakshmikumaran & Sridharan,
Delhi]

of business or profession’ or ‘Income from
other sources’ to be followed from 1-4-2015
onwards. The standards pertain to computation
and disclosure and an entity need not maintain
separate books of accounts for the same. The
major heads covered are income recognition in



" Ratio decidendi

Lakshmikumaran
& Sridharan

tax
case of valuation of inventories except work in
progress under construction contracts, shares
and debentures held as stock in trade, producers
inventories of livestockand machine spare parts,
recognising income in respect of construction
contracts when there is reasonable certainty of
collection and on accrual basis in case of interest,
royalty unless there is a more rational method.
Revenue from service transactions should be
recognised on percentage completion basis.
The notification also contains provisions as
regards computation and disclosure standards
in case of tangible fixed assets, self-constructed
assets, and those relating to effects of changes
in foreign exchange rates.
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Taxation of dividend income declared by a
foreign company outside India: It has been
clarified vide Circular No. 4/2015 dated 26-
3-2015 that dividends declared and paid by
a foreign company outside India in respect of
shares which derive their value substantially
from assets situated in India would not be
deemed to be income accruing or arising in
India by virtue of the provisions of Explanation
5 to Section 9 (I) (i) of the Income Tax Act,
1961. The circular clarifies that declaration of
dividend by such a foreign company outside
India does not have the effect of transfer of any
underlying assets located in India.

Section 10 and Section 11 of the Act, are
mutually exclusive: The appellant, the
department, challenged the order passed by
the Tribunal, that whether the respondent trust
can claim that the income which is otherwise
exempt under Section 10(33) and 10(38) of
the Income Tax Act, 1961 (the Act) has to be
excluded while computing the income under
Section 11 of the Act. On this question the High
Court held that, there is nothing in the Sections
10 or 11 which brings out that what is provided
by section 10 or dealtwith is not to be taken into
consideration or omitted from the purview of
Section 11. It opined that if the argument was
accepted, it would amount to reading into the
provisions something which is expressly not
there. Thus, the income which is not included
by virtue of Section 10, cannot be considered
under Section 11 of the Act. [DIT (E) v.Jasubhai
Foundation, ITANo. 1310 0f 2013, Order dated
1-4-2015]
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For Section 8OHHC deduction, there must be
profits from export business: The appellant,
engaged in the business of export of marine
products, financial consultancy and trading
in equity shares, incurred losses in export
business and earned profits from the domestic
business as a result there were net profits of the
business as a whole, and claimed deduction
under Section 8OHHC. On these facts, the
Supreme Court held that, from the scheme of
Section 80HHC, it is clear that deduction is
to be provided under sub-section (1) thereof
which is ‘in respect of profits retained for export
business’. Therefore, the pre-requisite is that
there are profits from the export business. Sub-
section (3) is only a computation mechanism,
however, thatwould not mean that even if there
are losses in the export business, benefit under
Section SOHHC would still be available. In the
present case, since there are losses in the export
business, question of providing deduction
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under Section S0HHC would not arise. [Jeyar
Consultant & Investment Put. Ltd. v. CIT, Civil
Appeal No. 8912 of 2003, Judgement dated
1-4-2015]
Section 80HHC - Exporters having a turnover
of less than and more than Rs 10 crore to
be treated at par : Section 8OHHC (3) was
amended with retrospective effect from April 1,
1992, by which certain benefits were extended
to the exporters who were entitled to claim
benefitunder the said section. Thisamendment
also carved out two categories of exporters,
those whose export was less than and those
with more than Rs. 10 crore per year. For the
latter category the amendment prescribed
two conditions contained in third and fourth
proviso, (a) he had an option to choose either
the duty drawback or the DEPB scheme,
being the Duty Remission Scheme; and (b)
the rate of drawback credit attributable to the
customs duty was higher than the rate of credit
allowable underthe DEPB Scheme, being Duty
Remission Scheme. The conditions mentioned
in third and fourth proviso to Section 80 HHC
(3) were challenged on the contention that
these conditions were severable and therefore
they should be declared ultra viresand severed.
The High Court had earlier decided the issue
in favour of the writ petitioners. The Supreme
Court, substitutingthe High Court orderdirected
that, having seen the twin conditions and since
Section 8OHHC benefit is not available after
1 April, 2005, the cases of exporters having
a turnover below and those above 10 crore
rupees should be treated similarly. [CIT v.
Avani Exports & Anr., SLP No. 9273 of 2013,
Supreme Court Order dated 30-3-2015]
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Tax need not be deducted on subsequent
payment on account of foreign exchange

loss :The appellant, an automobile company,
acquired technical know-how in respect of some
automobile models and capitalized the same as
‘intangible asset’. Due to currency fluctuation
subsequently at the time of payment, the
appellant suffered exchange loss which was
capitalized along with the original cost of the
asset as per the mandate of Section 43A of the
Act. The appellant deducted tax at source only
ontheinitial paymentand notonthe subsequent
payment made on account of exchange loss.
The Tribunal held that the stage of deduction
has been set out in the Section 195 of the Act
itself, which requires that the deduction of tax
at source is required to be made only on one
occasion, either at the time of credit or the time
of payment, whichever is earlier. Rule 26 of the
Rules also clarifies this position and thus the
appellant could be called upon to deduct tax at
source on the additional liability on account of
exchange loss. [Honda Motorcycle & Scooters
India (P) Ltd. v. ACIT, ITA No. 1020 (Del) of
2015, ITAT Delhi decision dated 13-4-2015]

No penalty where income declared under wrong
head under bonafide belief: The taxpayer
disclosed income from letting out of the premises
under the head ‘Profit and gains from business
or profession’ and claimed depreciation on
it. When pointed out by the department to
treat it as taxable under Income from house
property, the taxpayer accepted and paid
additional tax. The High Court held that there
was no deliberate suppression of income by
the taxpayer nor was it a case of furnishing of
inaccurate particulars of income. The High
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court set aside the penalty order in the absence
of a clear and unambiguous direction for levy
of penalty. [CIT v. Chandrasekaran [2015](56
taxmann.com 210)]
Limitation of 60/90 days prescribed under Rule
34(5)(c) of ITAT Rules is not absolute: The
Tribunal pronounced the order after a period
of 60days from date of closure of the hearing.
A Miscellaneous Application was filed in terms
of Section 254(2) of the Income tax Act, 1961
to treat the order passed as barred by limitation
prescribed under Rule 34(5) and thus, bad in
law. The Tribunal held that even where the order
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is passed beyond 90 days, the same would not
be barred by limitation in special circumstances
due to specific usage of the word ‘ordinarily’
in Rule 34(5)(c). In terms of section 255(5) of
the Income tax Act, the Tribunal has the power
to regulate its own procedure for discharge
of its functions. It has also been held that the
function of ‘pronouncement of orders’ is not
like of a nature such as ‘actionable legal claim’
which if not claimed within a period of 60 days
or 90 days can be said to have been barred by
limitation. [Times Guaranty Ltd v. ACIT [2015]
(56 taxmann.com 272)(Mumbai Tribunal)]

Disclaimer: Direct Tax Amicus is meant for informational purpose only and does not purport to be advice or opinion, legal or otherwise,
whatsoever. The information provided is not intended to create an attorney-client relationship and not for advertising or soliciting.
Lakshmikumaran & Sridharan does not intend to advertise its services or solicit work through this newsletter. Lakshmikumaran & Sridharan or
its associates are not responsible for any error or omission in this newsletter or for any action taken based on its contents. The views expressed
in the article(s) in this newsletter are personal views of the author(s). Unsolicited mails or information sent to Lakshmikumaran & Sridharan
will not be treated as confidential and do not create attorney-client relationship with Lakshmikumaran & Sridharan. This issue covers news and
developments till 21st April, 2015. To unsubscribe, e-mail Knowledge Management Team at newsletter.directtax@lakshmisri.com

www.lakshmisri.com

http://cn.lakshmisri.com

© 2015 Lakshmikumaran & Sridharan, India
Allrights reserved

http://addb.lakshmisri.com




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


