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Industrial/ Institutional Consumers - the argument continues

By Shweta Kathuria

The Department of Consumer Affairs (Legal
Metrology Division) by notification dated 14-5-
2015 amended the Legal Metrology (Packaged
Commodities) Rules, 2011 (“PCRules”). The
PC Rules were framed to safeguard the interest
of consumers by ensuring that the dealers
cannot take undue advantage of innocence of
consumers by selling a commodity in hidden
packaged form. The said rules covered retail
packages as well as wholesale packages which
were meant for consumption by the customer.
Asper the presentamendments, changes have
been made in Chapter Il of the PC Rules which
deal with packages intended for retail sale i.e.
retail packages.

Apartfrom makingafew changesin therules
relatingto declarations required to be made on
packages, major amendment has been made
inthe definitions of “industrial customers” and
“institutional consumers”. Before we analyse
the changes relating to these definitions, let us
see the other changes made.

Earlier, the provision relating to mention
of the contact details of the person who could
be contacted in case of consumer complaints
made it optional to provide the email address
of such person. However, from 1-1-2016,
it would be mandatory to declare the email
address of the person who can be contacted
in case of consumer complaints. Another
amendment relating to the information that
needs to be declared has been made with
respect to the complete address. From 1-1-
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2016, the address atwhich the firm or company
is registered would need to be declared on the
package in place of the factory where the
goods are manufactured. The second part
of the unamended rule continues to remain
the same i.e. in any other case, premises of
manufacturer/packer, where the business is
carried on.

A perusal of the newly amended provision
shows that the first portion of the amended rule
relates to a company or a firm and the second
partrelates to other assessees. However, what
needs further clarification from the department
is whether the registered office is the one
which has been registered for the purpose
of PC Rules or it refers to the premises which
has been declared as the registered premises
for that company or firm. Further, it should
also be noted that even though the address of
registered office is required to be declared on
the retail package, the registration certificate
would continue to have the details relating to
the actual manufacturing location.

Apart from the above, an amendment has
also been made with respect to retail packages
which are put in another package. This
amendment has come into effectimmediately.
Earlier, if the outer cover was not transparent
and the declarations were made on the outer
package, then in terms of the proviso to Rule
9(3), the assessees used to avoid making
declarations on the inner package. The said
proviso has now been omitted. Consequently,
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if a retail package is packed in an outer cover
which is not transparent, in terms of the
amended Rule 9(3) of the PC Rules, it would

be necessary that both the outer package and
inner package have all the declarations.

Let us now move to the controversial
amendment which has maximum tax impact
i.e. the amendment relating to the definitions
of “industrial consumer” and “institutional
consumer”. A US author, Arthur Bloch once
wrote that “every clarification breeds new
questions”. Thiswould be the most appropriate
statement when it comes to the amendments
that have been made over a period of time in
the definition of institutional consumers.

Abriefbackground of the relevant provisions
will be helpful here. Rule 3 under Chapter Il
of the PC Rules specifies the list of packaged
commodities to which provisions of Chapter
II do not apply. There has been a consistent
dispute with regard to applicability/ non-
applicability of Rule 3 to various packaged
commodities. To overcome such disputes,
the Central Government issued Notification
No. GSR 359(E) dated 6-6-2013 for making
amendment in the placement and definition
of “industrial consumer” and “institutional
consumer” earlier given under Rule 3 of the
PC Rules.

Prior to amendment dated 6-6-2013,
“institutional consumer” was defined to mean
institutional consumers like transportation,
airways, railways, hotels, hospitals or any
other service institutions who buy packaged
commodities directly from the manufacturer
for use by that institution. Thus, earlier, all the
service institutions including transportation,
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airways, railways, hotels, hospitals, etc., who
bought packaged commodities directly from
the manufacturer for their use were included
in the definition of institutional consumer.
Further, all packaged commodities bought by
such institutions fell under Rule 3 of the PC
Rules and were not subjected to provisions of
Chapter II of the PC Rules.

Afteramendment, “institutional consumer”
was defined to mean any institution which
hires or avails of the facilities or service in
connection with transport, hotels, hospitals
or such other service institutions which buy
packaged commodities directly from the
manufacturer for use by that institution.

The literal interpretation of the amended
definition of institutional consumer led to
confusion as to whether the definition of
institutional consumers referred to three parties
i.e. the institution, the intermediary service
providersviz. the transporters, hotels, hospitals
and such other service institutions; and the
manufacturer selling goods directly to the
intermediary service providers. This view led
to confusion as to the service institutions that
would be covered undertheterm “intermediary
service providers”.

In order to seek clarification relating to the
aforesaid amendment, an assessee filed an
RTI application. The reply to the said RTI
application said that there is no change in
the position that was there till June, 2013
and the period thereafter. The Department of
Consumer Affairs, Legal Metrology Division
also had to issue a clarification dated 9-5-
2014. Inthe said clarification, itwas mentioned
that the exemption to industrial/ institutional
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consumers is given considering that they
are not retail consumers and they buy the
commodities directly from the manufacturers
on a negotiated price. Thus, there is no
need to declare MRP on the goods sold to
these customers.” This letter also clarified
that the intention and meaning of the term
“institutional consumer” post 6-6-2013 was
the same as it was before the amendment
under the Explanation of Rule 3 and it was
only shifted from the Explanation Part of Rule
3 to the definition part of Rule 2.

In order to bring clarity and to bring the
definition of institutional consumer at par with
thenormal understandingthata consumerwho
does not further sell the goods but consumes
the same for use by self, the definition of the
said term hasbeen amended as “the institution
who hires or avails of the facilities or services
in connection with transport, hotel, hospital
or other organisation which buy packaged
commodities directly from the manufacturer or
from an importer or from wholesale dealer for
use by that institution, and the package shall
have declaration ‘not for retail sale”.

Ascanbeseenfromtheabovedefinition, sales
made by importer to industrial/ institutional
consumers have also been recognized. This
change is in the context of the decisions in the
cases of Henkel CAC Put. Ltd. v. CCE - 2012
(282) ELT 566 (Tri-Mum) and CC v. Nitco Tiles
Limited — 2011-TIOL-737-Tribunal-Mumbai.

Apart from the above, the amended
definitions of “industrial” and “institutional”
consumer has made it mandatory to have a
declaration on the package itself stating that
the package is “not meant for retail sale”. This
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change would ensure that the retail package
meant for industrial or institutional consumer
is identified and separated from the rest of
the lot of retail packages at the initial point
itself. However, what needs to be seen are
the implications that will follow if the goods
bearingadeclaration “not for retail sale” enter
the retail market.

It will also need to be seen as to how
a manufacturer keeps a check when a
consignment cleared by it has both the
packages meant for retail sale and the ones
meant for industrial/ institutional consumer.

Another major amendment made in the
definitionisthatsalesmadetowholesale dealers
have also been considered for the purpose of
exemption available to industrial/ institutional
consumers. A wholesale dealer is the dealer
who sells directly to industrial/institutional
consumer and has no intermediaries. A
perusal of the aforesaid rule implies that even
if there is a chain of wholesale dealers, the
exemption shall continue to be applicable.
However, it would now be practically difficult
for a manufacturer to keep a check that at no
point of time, any wholesale dealer sells an
industrial pack in the retail line.

As can be seen from the above, the Central
Government intended to overcome the
disputes by making the aforesaid amendments.
However, the aforementioned changes have
opened a Pandora’s box of practical difficulties.
How the Legal Metrology Department and
manufacturers actually implement them, will
have to be seen in the time to come.

[The author is a Principal Associate,
Lakshmikumaran & Sridharan, New Delhi]
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Notifications, Circulars & Notices
Foreign Trade Policy, 2015-20 corrected /
amended: Following amendments have been
made in the Foreign Trade Policy, 2015-20
by Notification No. 8/2015 dated 4-6-2015.
It may be noted that these amendments have
come into force from 1-4-2015.

a) Paragraph 2.06 has been amended to
include Lorry Receipt/ Railway Receipt/
Postal Receipt as eligible mandatory
documents required for export/import of
goods from or into India;

b) Paragraph2.46 (II)(d) hasbeen amended
to provide that goods imported on
payment in freely convertible currency
and subsequently re-exported shall not
be eligible for any export benefit under
the FTP, even if the payment is received
in freely convertible currency on such re-
export;

c) Paragraph 3.02 has been amended to
clarify that Duty Credit Scrips under MEIS
and SEIS can be used even for payment of
customs duties on import of capital goods,
as per notification issued by Department
of Revenue;

d) Paragraph 3.06 has been amended to
provide that benefit of MEIS shall not be
available on export of items, which are
prohibited for export;

e) Paragraph 3.09(2)(e) has been amended
to exclude service exports from SEZ units
from the ineligible categories under SEIS.
Therefore, service exporter in SEZ would
be eligible for duty credit scrips under SEIS
with effect from 1-4-2015;

f) Paragraph 9.51 (ii) has been amended to
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correctthe scope of Mode 2 (Consumption
Abroad) in the definition of ‘Service
Provider’. Henceforth, the same shall
include supply of service by a person in
India to consumer(s) of any other country
in India.

FTP-Handbook of Procedures, 2015-20
corrected / amended: Followingamendments
have been made in the Handbook of
Procedures, 2015-20 by DGFT Public Notice
No. 16/2015-20, dated 4-6-2015. These
amendments have come into force from 1-4-
2015.

a) Paragraph 4.38 has been amended to
disallow clubbing of authorizations issued
onorbefore 31-3-2009 and authorizations
having different value addition criteria.
Changes have also been made in the
provision providing acceptable difference
in the date of issuance of the authorizations
sought to be clubbed, and provision
relating to payment of composition fee for
accounting or calculation of exports made
beyond the export obligation period of the
earlier authorization;

b) Paragraph 4.42 has been amended to
clarify that only two (2) extensions of
six months each shall be allowed by
the concerned regional authority and
extension beyond twelve (12) months shall
not be allowed;

c) Paragraph 9.10 has been amended to
specify that applications for obtaining
benefit of Chapter 3 of the FTP would be
disposed of in three days by the DGFT
office. Further, time limit for disposal of
application for acceptance of BG/LUT has
been reduced to 3 days from 15 days.
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Manual filing of specified applications allowed
temporarily: Exporters have been allowed to
file specified applications manually until the
availability of the EDI online module or 30-9-
2015, whicheveris earlier. DGFT Public Notice
No. 17/2015-20 dated 4-6-2015 issued in this
regard amends Para 1.05 of the Hand Book
of Procedure, 2015-20 with effect from 1-4-
2015. The specified applications are,
i. Application for Status Holder Certificate
in ANF 3C;
ii. Application for bond waiver in ANF 4F;
and

iii. Application for Nominated Agency
Certificate in ANF 4-1.

Status Certificates issued under FTP 2009-
14 - Validity extended: Paragraph 3.19 of
the Handbook of Procedures, 2015-20 has
been amended to extend the validity of status
certificates issued under FTP 2009-14 till 30-
9-2015 ortill the time status certificate isissued
under the new Policy, whichever is earlier.
DGFT Public Notice No. 17/2015-20, dated
4-6-2015 issued in this regard also states that
same is being done to facilitate transitional
arrangements.

Status holder - Entitlement to exports on free
of cost basis, reduced: Status holders were
initially allowed to export freely exportable
items for export promotion on free of cost basis
upto an annual limit of Rs. 10lakh or 2% of the
average annual export realization, whichever
was higher. Paragraph 3.24 of the FTP has
now been amended to limit such exports to
the lower of Rs. 10 lakh or 2% of the average
annual export realization. Corresponding
amendment has been made to Paragraph 2.84
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of the HBP. DGFT Notification No. 9/2015-
2020 & DGFT Public Notice No.18/2015-20,
both dated 4-6-2015 have been issued in this

regard.

SEIS benefit not available for clearances from
DTA to SEZ units: DGFT has clarified that
supply of a ‘service’ by units located in DTA
to SEZ units is not eligible for rewards under
Service Exports from India Scheme (SEIS).
Policy Circular No. 1/2015-20, dated 11-6-
2015 issued for this purpose relies on definition
of ‘service provider’ provided in Para 9.51 of
the FTP 2015-20, which states that ‘supply’ of
a service to any other country only is eligible
for SEIS benefits. Noting that SEZ is ‘Indian
Territory’, the circular states that supply of a

service to SEZsis not eligible for rewards under
SEIS.

SDF form waived for exports through EDI
ports: As a measure to facilitate export and
reduce transaction costs, the Foreign Exchange
Management (Export of Goods and Services)
Regulations, 2000 have been amended
by the Foreign Exchange Management
(Export of Goods and Services) (Amendment)
Regulations, 2015 to dispense with the
requirement of submission of SDF form by an
exporter exporting goods through EDI ports.
According to CBEC Circular No. 15/2015-
Cus., dated 18-5-2015, SDF declaration has
now been subsumed in the shippingbill itself in
the form of a declaration clause. The Shipping
Bill (Electronic Declaration) Regulations, 2011
have also been suitably amended.

HSD and LDO freely importable as a part of
ships/vessels brought for breaking up: Chapter
27 in Schedule I to the ITC (HS) has been
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amended to allow ‘free’ import of High Speed
Diesel (HSD) and Light Diesel Oil (LDO),
brought on board in old ships/vessels meant
for breaking up, either within the vessel’s
machine/engine or as a remnant fuel, and
which is incidental to such ship/vessel. DGFT
Notification No. 07/2015-20, dated 20-5-2015
has been issued for this purpose.

Ratio decidendi

Lending of Import Export Code (IEC) number
isnot an offence under Customs Act: CESTAT,
New Delhi has held thatlending of [IEC number
to import goods in the name of other firms
is not an offence under Customs Act, 1962.
Tribunal thus set aside the penalty imposed
under Section 112 of the Customs Act also
considering the fact that there was no mis-
declaration, mis-representation or under
valuation of the goods. It was also held that
penalty for violation of Section 7 of Foreign
Trade Development and Regulation Act,
1992 cannot be imposed under the Customs
Act. [Gopal Agarwalv. Commissioner - 2015-
TIOL-907-CESTAT-DEL]

Exemption cannot be claimed by filing refund:
CESTAT Chennai has upheld the rejection of
refund claim filed on the basis of preferential
rate of duty given to goods imported from Sri
Lanka under Notification No. 26/2000-Cus.
The Tribunal in this regard relying on Apex
Court judgement in the case of Priva Blue
Industires held that since the assessment was
never challenged, eligibility to notification
cannot be claimed by filing of refund. It was
also observed that as per the conditions of
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the Notification No. 26/2000-Cus. relating to
imports from Sri Lanka, benefit should have
been claimed before clearance of goods.

[Ramacharan Petro Qils v. Commissioner -
2015-TIOL-927-CESTAT-MAD]

Madras High court has also rejected the refund
claim in a different dispute. Observing that the
importerhad notchallenged theassessment,and
further cannot at a belated stage, claim refund
by pressing into service another exemption

notification. [ACE Designers v. Commissioner
- 2015-TIOL-1249-HC-MAD-CUS]

Helicopter import - Condition of use for
non-scheduled passenger services: Benefit of
exemption was claimed under Notification
21/2002-Cus., on import of helicopters and
undertaking given that same shall be used
for non-scheduled passenger operations.
The Tribunal distinguished the case of King
Rotors & Air Charter Put. Ltd.-2011 (269)
ELT 343, and held that the exemption should
not be denied as a clarification was received
from DGCA which is the licensing authority
and best judge to decide the activity of the
importer. It was also held that services offered
(transportation of personnel and material of
various companies under contract) was in the
nature of non-scheduled passenger operations
and hence was in line with the conditions
provided in the notification and the Aircraft
Rules. The Tribunal in this regard noted that
offering the service to public at large included
entering into agreement for providing service
to a few members of the public on a regular
basis over a period of time. [Global Vectra
Helicorp Ltd. v. Commissioner - 2015-TIOL-
968-CESTAT-MUM]
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Valuation - Fees paid under licence and basic
engineering agreements, not includible:
The assessee entered into three agreements
with the supplier for setting up of a copper
smelting plant viz. licence agreement; delivery
of proprietary goods agreement and basic
engineering agreement. The Supreme Court
upheld the decision of the Tribunal on non-
includibility of the fees paid under the licence
and basic engineeringagreements, in the value
of the imported goods as per Rule 9(1)(c)/
9(1)(e), Customs Valuation Rules, 1988, as
they were neither related to the imports nor a
condition of sale. Recent decision in the case of
Essar Steel Ltd. [covered in Tax Amicus - May
2015 issue] was followed by the court in this

regard. [Commissionerv. Hindalco Industries
Ltd. - 2015-TIOL-132-SC-CUS]

Refund - Unjust enrichment not applicable
to amount paid by purchaser for release of
goods: Supreme Court has allowed refund of
amount deposited by a bona fide purchaser
of imported goods for securing the release of
said imported goods, pursuant to an order
of High Court of Bombay. Rejecting the
department’s plea of unjust enrichment the
Court allowed the refund by holding that
the principle of unjust enrichment would not
apply to refund of such an amount, which
was not towards payment of any customs

CENTRAL EXCISE

Notification

EOUs—-FTP provisions incorporated in Excise
notifications: Notification Nos. 22/2003-C.E.
and 23/2003-C.E. have been amended by
NotificationNo. 28/2015-C.E., dated 15-5-2015
to reflect the new Foreign Trade Policy 2015-20
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duty. [Commissioner v. Finacord Chemicals
Put. Ltd. - 2015-TIOL-104-SC-CUS]
Refund — Unjust enrichment not applicable for
refund of fine & penalty: CESTAT Mumbai,
relying upon the decision of the Bombay High
Courtinthe case of United Spirits Limited [2009
(240) ELT 513 (Bombay)], has allowed refund
of excess fine and penalty. It was held that the
principle of unjust enrichment enshrined under
Section 27(2) of the Customs Act, 1962 applies
only to duty and interest and not to amounts
paid towards fine and penalty. [Para Industries
Limited v. Commissioner - 2015-TIOL-846-
CESTAT-MUMBAI]

Testing of inputs cannot be considered as use
other than that intended: Benefit of Notification
No. 21/2002-Cus., was sought to be denied
by the department for that portion of the raw
material which was used for testing purposes,
being raw material not used in the manufacture
of final product. The Tribunal however allowed
the benefit and held that quality control test
was part of the manufacturing process and
was integral to it. Noting that the raw materials
cannot be issued to the manufacturing process
of medicines without quality control as per the
Drugs and Cosmetics Act, it was held that the
goods were used for intended purposes. [MJ
Bio-pharm Put. Ltd. v. Commissioner - 2015-
TIOL-888-CESTAT-MUM]

notified by the Ministry of Commerce on 1st of
April. Some of the important changes are,
® EOUshavebeenallowed toreturn, without

payment of duty, capital goods transferred
earlier by other units.
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® Inter-unittransfer of goodsand servicesto
be permitted on case to case basis.

® De-bondingof unitswho have notavailed
any benefit to be easier.

® EOUs can set up warehousing facility
outside, near ports.

Further, period for installation of capital goods
and use of other goods after procurement
has now been revised. The installation/
usage, according to latest amendments by
Notification No. 30/2015-C.E., dated 25-6-
2015, has to be within the period of validity of
Letter of Permission (LoP). LoP in this regard
would have the same meaning as assigned in
Chapter 6 of the new FTP. It may also be noted
that reference to SION is missing in the new
sub-clause (ii) to the clause (a) in condition
(4) provided in the opening paragraph of the
notification.

Ratio decidendi

Exemption for interim period between
rescinding of earlier notification and issuance
of new notification, available: Excise
exemption to compounded rubber granted by
Notification No. 152/87-C.E. was withdrawn
by Notification No. 64/94-C.E., dated 1-3-
1994 The said exemption was re-introduced
by Notification No. 74/94-C.E., dated 28-3-
1994. The dispute related to demand of excise
duty for the interim period i.e. 1-3-1994 to
27-3-1994. The Supreme Court relying on its
earlier decisioninthe case of W.PI.L Ltd., 2005
(181) ELT 359, has upheld the contention of
the assessee that withdrawal of exemption
was an inadvertent error and that the new
notification should be treated as clarificatory
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in nature and applicable retrospectively. The
Court held that the assessee was entitled to
exemption for the interim period also. [Ralson
(India) Ltd. v. Commissioner-2015 (319) ELT
234 (SC)]

Refund — Limitation — Relevant date for claim:
In a dispute relating to limitation for refund
claim, the Supreme Court has set aside the
order of the CESTAT which had held the claim
to be barred by limitation. The assessee had
paid excess duty from July 1999 till October
2000 when the notification was issued by
the department reducing the rate of Central
Excise duty retrospectively from July 1999.
The Court held that the period of limitation in
this case has to be reckoned from the date of
issuance of notification reducing the duty as
that was the trigger point which entitled the
assessee to claim refund. Observing that in
the absence of any such notification there was
no cause of action in favour of the assessee
to make any refund application, the Court
held the application filed on 19-6-2001 as
within limitation. Order by CESTAT counting
the period from July 1999 was held as wrong
and erroneous in law by the Court which also
allowed interest @ 9% on delayed refund.
[Sunrays Engineers Put. Ltd. v. Commissioner
- Civil Appeal No. 539/2004, dated 20-3-2015,
Supreme Court]

Demand - Limitation when department
doubtful of excisability: Holding the belief
of the assessee, that the process of profile
cutting carried out by him did not amount to
manufacture, as bona fide, the Supreme Court
of India has held that proviso to Section 11A(1)
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of the Central Excise Act, 1944 relating to
invocation of extended period is not applicable
in such a case. Taking note of an Order-
in-Original in a different case where the
Commissioner had waived the penalty after
noting that the issue relating to excitability of
the process of profile cutting itself was in doubt
even at the higher level of the Department, the
Court held that if the appellant also nurtured
the belief that the process carried out by him did
not amount to manufacture, same cannot be
treated as contumacious or willful suppression.
[Sanjay Indl. Corpn. v. Commissioner - Civil
Appeal Nos. 6999-7000/2003, 7142/2003 and
4530/2006, decided on 10-3-2015, Supreme
Court]
Valuation of duplicated CDs - Royalty paid by
distributor not includible in CDs manufactured
by job-worker of distributor: The Supreme
Court has held that royalty paid by distributor/
copyright owner to the producer of music shall
not be considered as additional consideration
in respect of duplicate CDs manufactured by
job-worker of the distributor. The Court in this
regard observed that in terms of explanation
to Rule 6 of the Central Excise Valuation
Rules, the use of royalty must not merely be
in connection with production but also be in
connection with the sale of such duplicate
CDs. It was noted that copyright value in the
duplicate CD was not used in connection with
the sale of such goods by the job-worker to the
distributor/copyright owner since copyright
was owned by the latter himself. [K.R.C.D. (I)
Put. Ltd. v. Commissioner - 2015 (319) ELT
364 (SC)]
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Area based exemption not deniable for
inadvertent mistake in filing declaration:
CESTAT New Delhi has allowed benefit of
area based exemption to the assessee who
had filed the declaration for availment of
exemption under Notification No. 49/2003-CE
to the jurisdictional Superintendent instead
of jurisdictional AC/DC, and had in the
declaration mentioned wrong classification
of goods manufactured by it (description
was, however, correctly mentioned). Tribunal
in this regard held that the condition of
filing declaration by assessee had been
complied with by sending the declaration to
the jurisdictional Superintendent as he could
have passed the same to AC/ DC'’s office. It
was also held that exemption cannot be denied
on account of clerical mistake in mentioning
classification in the declaration. [Analogics
Tech India Ltd. v. Commissioner - 2015 (319)
ELT 504 (Tri-Del)]

Cenvat Credit available to buyer even if
duty wrongly paid by supplier: The Andhra
Pradesh High Court has affirmed the Tribunal
order holding that receiver/ buyer of inputs/
capital goods is entitled to take Cenvat credit
even if duty was wrongly paid by supplier on
exempted/ non-excisable goods. CESTAT in
theimpugned order [2015 (317) ELT 705] had
noted thatthe Credit Rules permit credit of duty
paid and not payable. It was also observed
that there is no rule which puts an obligation
onthereceiver of goods to determine whether
the inputs/capital goods received by him are
liable to duty and whether duty is payable. It
was held that the responsibility of the receiver
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of inputs/ capital goods is to ensure that duty
has been paid and that the goods have been
received by him, accounted for by him and
utilized by him properly. [Commissioner v.
Neuland Laboratories Ltd. - 2015 (319) ELT
A181 (Andhra Pradesh)]

Cenvat credit available on the basis of extra
copy/ carbon copy of invoice: CESTAT
New Delhi has allowed Cenvat credit to the
manufacturer on the basis of extra copy/
carbon copy of invoice relating to inputs.
The Tribunal in this regard noted that there
was no dispute regarding receipt of duty paid
inputs under these invoices and their use in
the manufacture of finished goods. It was also
observed that there was no allegation that
Cenvat credit on the basis of these invoices
has been taken more than once. [Cords Cable
Industries Ltd. v. Commissioner - 2015 (320)
ELT 155 (Tyi-Del.)]

EOU - FOB value for determining DTA sales
eligibility to include deemed exports: The
Supreme Court of India has affirmed order of
the CESTAT which had held that FOB value
on the basis of which EOU’s entitlement to
clear goods in DTA is decided would also
include value of deemed exports made by such
EOU. The assessee had in the case cleared
goods, during August-September 2003, to
other EOUs as well. CESTAT in its impugned
order reported in 2015 (315) ELT 454 had
allowed the appeal of the assessee relying on
jurisdictional High Court order in the case of
Gandhi Fibers as upheld by the Apex Court

later. [Commissionere v. Nandan Synthetics
Put. Ltd. - 2015 (319) ELT A119 (SC)]
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Cut to size printed biri wrappers are classifiable
under sub-heading 4901 90: Supreme Court
has held that printing of biri wrappers would not
and can never fit under the description ‘transfer
decalcomanies’ for classification under sub-
heading4901.10. The Court in this regard noted
that in the present case only simple printing was
being done on plain paper which was cut to size,
and that there was no use of sheet of plastic. The
goods were held to be classifiable under sub-
heading4901.90 attracting nil duty also because
printing was not on absorbent, lightweight
papers and there was no coating of starch and
gum. [Headway Lithographic Company v.
Commissioner — Civil Appeal No. 8646/2003,
decided on 7-4-2015, Supreme Court]

Livfit premix, Ayucal premix and Caldhan
suspension classifiable as animal feed
supplements: Supreme Court has upheld the
classification of Livfit premix, Ayucal premix
and Caldhan suspension under Heading 2302
of the Central Excise Tariff as animal feed
supplement. The Court in this regard noted
that department’s own laboratory (CRCL)
had opined that the first two products were
animal feed supplements and not veterinary
medicaments as contested by the department.
Inrespect of Caldhan suspension, the Court took
into consideration certificates from other experts
as also opinion of Associate Professor of G.B.
Pant University of Agriculture and Technology
that the product can be recognized as a tonic or
food supplement. Department’s appeal was also
dismissed by the Court observing that the printed
labels of product also carried the phrase “not for
medicinal use”. [Commissioner v. Dabur India
Ltd. — Civil Appeal No. 4483/2005, decided on
12-5-2015, Supreme Court]
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Ratio decidendi

Providing bus transport facility not business
of renting cabs: The provider of rent-a-cab
service has to be in business of renting cabs and
hence the appellant who was operating buses
under stage carriage permitwas not liable to pay
service tax under this head. Emphasising on the
definition of the taxable service the Tribunal held
in favour of the service provider whose main
activity was providing bus transport facility to
citizens in Bangalore and not renting of cabs.
Further, as per the agreement though charges
were fixed (per kilometre) passengers were
dropped off at different points and this was held
by the Tribunal to be a case of stage carriage
and notrenting of cab. [Bangalore Metropolitan
Transport Corpn v. CST, 2015(38) S.T.R. 976
(Tri.-Bang.)]

Franchise service — Coverage of authorisation
to act/not act in particular manner: The
assessee argued that distributors who sold its
products were granted merely the right to sell
and though products were identified with it, there
was no representational right which was given.
The Tribunal however, held that the activity was
one of franchise service, since, as per the terms
of the agreement, the distributors (in the direct
marketing chain) were authorised to act in a
particular way so as to not affect the reputation of
the assessee. The Tribunal opined that there was
no surplusage in the statute and the ingredient of
representational service was satisfied since the
distributor’s action could affect the reputation of
the assessee only if some representational rights,
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even if in limited capacity, had been granted.
[Amway Enterprises India v. CST, 2015-TIOL-
980-CESTAT-DEL]

Manpower supply & deputation of personnel
to work as employees: Certain personnel from
the foreign associate company came to India
to work for the appellant who paid the salaries
of such employees and reimbursed the social
security amount payable for such employees to
the foreign associate. It was contended by the
department that foreign associate had supplied
manpower to the appellant who was liable
to pay service tax for the same under reverse
charge mechanism. The appellant referred to
various clauses of the agreement entered with
the foreign associate and claimed that TDS and
provident fund amounts were deducted from
the salaries of the employees evidencing the fact
that such employees are those of the appellant.
On facts, the obligation of the foreign associate
ceased on deputing the personnel, who worked
under the direct control of the appellant. Thus,
the Tribunal held that foreign associate had not
provided any manpower supply service to the
appellant and service tax was not applicable in

such situation. [Lear Automotive (I) Put Ltd v.
CCE, 2015-TIOL-851-CESTAT-MUM]

Refund claim - Limitation not applicable to
deposits paid under protest: Agreeing with the
contentions of the assessee the Tribunal opined
thatletters of protest filed by the appellant would
qualify as protest since there was no provision
allowing payment of service tax under protest
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and accordingly, the time limit under Section
11B of the Central Excise Act would not be
applicable in such a case. The appellant, who
undertook the activity of construction of flats
had sought guidance from the department on
taxability of the service and deposited the tax
registering his protest by way of a letter. He also
answered the claim of unjust enrichment, with
a certificate issued by a chartered accountant
where amount was shown as amount receivable
inthe balance sheet. Thus, the Tribunal held that
the time bar would not apply to the refund claim
and when refund as such was notin dispute, they
were entitled to the same. [Ind Swift Lands Ltd v.
CCE & ST, 2015-TIOL-826-CESTAT-DEL]

Cenvat credit on cement and steel supplied
to contractor providing exempt service: The
appellant claimed Cenvat credit of excise duty

VALUE ADDED TAX (VAT)

Statutes & Notification

Jharkhand Value Added Tax Act, 2005
— Amendments: Jharkhand VAT Act has
been amended by Jharkhand Value Added
Tax (Amendment) Act, 2015 as notified by
Notification No. L.G. 07/2015-25/Leg., dated
19-5-2015. Some of the major amendments
brought into effect from 19-5-2015 are,

® Section 18(4)(iii) has been amended and
Section 18(8)(xv) has been inserted to
allow full input tax credit on the purchase
of goods intended for the purpose of
use as raw material, and for direct use in
manufacturing or processing of goods for
sale, or for direct use in mining, or foruse as
capital goods, intended for sale in the State
of Jharkhand or in the course of interstate
trade and commerce against Form C. Input
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paid in respect of cement and steel purchased
by it for construction of a jetty used for providing
port services by it. The department denied the
Cenvat credit on such goods on the ground that
the relevant provision defining inputs specifically
denied Cenvat credit on cement and steel with
effect from 7-7-2009. The appellant contended
that such a restriction was applicable only for
manufacturers and not for service providers and
that construction of jetty being exempt cannot
be a ground to deny credit for inputs used by it
to provide port service. The High Court held
that the amendment was not clarificatory and
the same was subsequent to the period under
dispute and that credit was not deniable on
the ground of use of said services in providing
exempt service. [Mundra Ports and SEZ Ltd v.
CCE & C, 2015-TIOL-1288-HC-Ahmedabad]

tax credit is not allowed in case the goods
are sold on inter-state basis without Form

C.

® Proviso to Section 18(8)(ix) has been
amended to allow input tax credit in excess
of 5% (increased from 4%) in respect
of goods consumed for manufacture of
goods for inter-State transfer of stock or
for sale outside Jharkhand.

Bihar Entry Tax Act— Amendments relating to
e-commerce: As per Bihar Finance Act, 2015
read with Notification No.L.G.-1-8/2015/60
Leg, dated 6th May 2015, Bihar Tax on Entry
of Goods into Local Areas for Consumption,
Use or Sale Therein Act, 1993 (Bihar Entry Tax
Act) has been amended. These amendments
relating to e-commerce are effective from 6th
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May 2015. The definition of ‘dealer’ given
under Section 2(1)(b) of the Bihar Entry Tax Act
has been substituted and now explanation III
states that the persons engaged in the business
of supplying or delivering Scheduled goods to
any buyer or importer within Bihar through any
system of electronic commerce or otherwise
shall be deemed to be a dealer for the purpose
of the Bihar Entry Tax Act. Further, Section
3AA has been introduced stipulating such
persons engaged in the business of supplying or
delivering Scheduled goods in Bihar to buyers
not registered under the Bihar Entry Tax Act
through any system of electronic commerce or
otherwise to:

® Recover entry tax from the buyers at
the time of or before delivery of the said

Scheduled goods and deposit the same to
Government Treasury.

® Prepare and file monthly, quarterly and
yearly returns before the prescribed
authority.

® Apply and obtain registration under the
Bihar Entry Tax Act.

® Maintainaccounts, registersand documents
and furnish the same before the prescribed
authority as and when required by such
authority.

Ratio decidendi

Transfer of right to use goods during provision
of service — Tripura VAT: Assessee in the
dispute entered into a contract with another
firm whereby it agreed to provide 2D Seismic
Data Acquisition and Basic Processing Services
to the other firm engaged in oil exploration
in the State of Tripura. The issue before the
Court was whether the equipment brought in
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by the assessee for their own use to carry out
the surveys has been transferred to the other
company and whether there was any sale
within the meaning of Section 2(25)(d) of the
Tripura Value Added Tax Act, 2004 (TVAT
Act) read with Rule 7(2) of the Tripura Value
Added Tax Rules, 2005 (TVAT Rules), to make
the goods exigible to tax under Section 4(2)
of the TVAT Act.

The Tripura High Court has held that there
was no transfer of right to use goods and
the assessee-petitioner was only rendering
services which are only amenable to tax by the
Union of India and not by the State. The Court
in this regard observed that by the contract
in question assessee was to carry out seismic
surveysto investigate the earth’s subterranean
structure and hence assist the other company
in carrying out the gas exploration. From
the perusal of the terms of the contract, the
Court noted that there was no transfer of any
property in goods, so much so that none of
the machinery was to remain with the service
recipient, and remained solely under the
control of the assessee. It was finally held that
the contract would not be treated as a works
contract. [Asian Qilfield Services v. State of
Tripura - 2015-VIL-215-TRI]

Transfer of right to use goods under Delhi
VAT: In another dispute relating to transfer of
right to use goods, a tourist operator engaged
in the business of providing vehicles on rental
basis, had entered into agreements with Delhi
Transport Corporation (DTC) for providing
buses to it. The issue before the Court was
whether the agreement between the appellant
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and DTC was for transfer of right to use goods

and hence liable to VAT under the Delhi Value
Added Tax Act, 2004.

The Court held that the agreement was not
for transfer of right to use goods as according
to the terms of the contract, possession of the
goods always remained with the appellants.
It was noted that the custody of the goods
was retained by the owner who remained
responsible for keeping them fit for use in terms
of the contractual obligations and remained
responsible for maintenance, repairs, etc., and
also to keep the DTC indemnified against any
claim for loss or damage to third party or to
the vehicles during the operations. The Court
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in this regard also observed that the rights
conferred on DTC were limited to decidingthe
route of the hired buses and the schedule to
run them, and that it did not resultin the goods
beingdelivered to DTC atany stage. Relyingon
the decision in the case of International Travel
House Ltd. - 2009 (8) AD (Delhi) 13, it was
held that the contractin question made it clear
that the possession had always remained with
the appellant and therefore, the transaction in
the instant case did not fall within the ambit of
transfer of right to use goods and would not
attract the levy of sales tax/VAT. [Hari Durga
Travels v. Commissioner of Trade and Taxes,
Delhi - 2015-VIL-199-DEL]

KOLKATA

2nd Floor, Kanak Building

41, Chowringhee Road, Kolkatta-700071
Phone : +91-33-40051 5570

E-mail : Iskolkata(@lakshmisri.com

CHANDIGARH

1st Floor, SCO No. 59, Sector 26,
Chandigarh - 160026

Phone : +91-172-4921700
E-mail : Ischd@lakshmisri.com

GURGAON

0S2 & 0S3, 5th floor,

Corporate Office Tower,

AMBIENCE Island, Sector 25-A,
Gurgaon- 122001

Phone: +91- 0124 - 477 1300

Email: Isgqurgaon(@Lakshmisri.com

Phone : +91-79-4001 4500

EUROPE

Lakshmikumaran & Sridharan SARL

35-37, Avenue Giuseppe Motta, 1202 Geneva
Phone : +41-22-919-04-30

Fax: +41-22-919-04-31

E-mail : Isgeneva@lakshmisri.com

Disclaimer: Tax Amicus is meant for informational purpose only and does not purport to be advice or opinion, legal or otherwise, whatsoever.

The information provided is not intended to create an attorney-client relationship and not for advertising or soliciting. Lakshmikumaran &
Sridharan does not intend to advertise its services or solicit work through this newsletter. Lakshmikumaran & Sridharan or its associates are
not responsible for any error or omission in this newsletter or for any action taken based on its contents. The views expressed in the article(s)
in this newsletter are personal views of the author(s). Unsolicited mails or information sent to Lakshmikumaran & Sridharan will not be treated
as confidential and do not create attorney-client relationship with Lakshmikumaran & Sridharan. This issue covers news and developments till
11th June, 2015. To unsubscribe, e-mail Knowledge Management Team at newslettertax@lakshmisri.com

www.lakshmisri.com

© 2015 Lakshmikumaran & Sridharan, India
Allrights reserved

http://cn.lakshmisri.com




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


