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Article 
Third party rights under WTO DSU – Ongoing reforms

 By Radhika Sharma

1  TN/DS/25, dated 21 April 2011. Chairman Report.
2  Panel Report  WT/DS27/ECU, adopted on 22/05/1997; Appellate BodyReport WT/DS27/AB/R, 5/09/19997.
3   EC- Export subsidies on Sugar (WT/DS/283/R, WT/DS/266/R, WT/DS265/).
4   Australia - Measures Affecting Importation of Salmon - Report of the Panel WT/DS18/R
5   2013-JOB/DS/14.( Dispute Settlement Body - Special session - Compilation of recent draft legal text)

The WTO Dispute Settlement Understanding 
(DSU) is a central element in providing security 
and predictability to the multilateral trading 
system created under the WTO. Keeping 
in mind the value that the DSU adds to the 
WTO mechanism, it was realized that constant 
reforms need to be carried out in the text of the 
DSU keeping in mind the interests of member 
countries. 

In the Doha Round, it was decided that the 
reform of the dispute settlement procedures 
would be taken up separately from the rest 
of the negotiations. Though the deadline of 
2003 Doha mandate for the negotiations on 
improvements and clarifications of the DSU 
has elapsed and the negotiations have so far 
remained inconclusive, various amendments 
proposed in the text are well explained in 
the Report by the Chairman, to the Trade 
Negotiations Committee Ambassador Ronald 
Saborío Soto1. 

The main topics which are being discussed 
at DSU negotiations include Third Party Rights, 
Strictly Confidential Information, Agreement 
by Mutual Consent, Developing Countries 
issues, Sequencing, Post-Retaliations, Remand 
procedure, Transparency, Compliance and 
Surveillance, Flexibility and Member Control, 

Amicus Curiae Briefs and Time frames and 
Time-savings.

One of the important topics from India’s 
perspective in the negotiations is the discussion 
around enhanced Third Party Rights and how 
the proposed amendment will impact India’s 
interests. Issues have been considered for 
extension of third party rights, keeping in view 
various disputes where extension to third party 
right has been granted for eg. EC-Bananas2, 
and EC- Export Subsidies on Sugar3 and 
where as extensions have been denied4, which 
has made a significant difference.

Current provision and amendments 
proposed for third party rights

Third party rights have been granted in 
the present DSU starting from consultation 
stage under Article 4.11 of DSU, which 
gives rights to parties which have substantial 
trade interest in the matter by notifying the 
consulting members and the DSB within 10 
days from the request for consultations being 
made. Proposed amendment to this Article 
4.11 is merely technical. Request to join 
consultation should be made in writing5 and 
if the consulting member has an objection to 
such joining, it has to revert back in 7 days of 
such request being made or else the request 
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will be accepted per se.6 This amendment will 
serve the purpose of automatic addition of the 
third party in absence of timely objection by 
the consulting members.

Participation under panel proceeding is 
currently provided under Article 10.2, 10.3 
and Appendix 3 para 6 where any party with 
substantial interest can request to join a panel 
proceeding. The present proposed amendment 
as provided in the Chairman’s report7 is that 
the third party wishing to join shall request not 
later than 10 days to the DSB and the parties to 
the dispute. However, even after the passage 
of 10 days, such a request may be considered. 
The proposed amendments relate to right of 
the third parties to-

(i) Be present in all substantive meetings;

(ii) Make written submissions prior to first 
substantive meeting;

(iii) Make oral statement and respond 
to questions in first/each substantive 
meeting;

(iv) Be granted additional rights after 
agreement by the par t ies to the 
dispute.

However, additional rights to the third 
parties have been granted in past disputes, as 
discussed above.8 In respect of submissions by 
third parties, this has been a matter of practice 
which is proposed to be laid down in words. 

Parties to the dispute are supposed to provide 
copies of the submission to all third parties 
and all third parties are supposed to provide 
submissions to all parties to the dispute, at both 
appellate9 and panel stages.

One of the amendments in the panel 
proceeding is that all third parties may notify 
their “interests” which at present is required 
to be a “substantial interest”. However, there 
are no clear terms provided in the proposed 
amendment in respect of what kind of interest 
may be considered for making such a request, 
as “interest” may vary from member to 
member. Also, submissions by third parties 
in all substantive meeting may increase the 
burden on panels and may make it difficult for 
the panel to meet its deadlines.

Currently, provisions for third party rights 
at the appellate stage are very limited. Article 
17.4 provides that only parties to disputes 
and not third parties may appeal and only the 
parties which have previously participated 
at the panel stage and made submissions 
therein can participate in the Appellate Body 
proceeding. The proposed amendment to 
Article 17.4 is that any third party notifying 
its interest can join even at appellate stage, 
notifying its interest not later than 5 days10 of 
the filing of the Appeal. Also, right to be heard 
and to make written submission even during 
appellate stage is being proposed. 

6  TN/DS/26 and JOB/DS/14 as referred under Chairman report.
7  TN/DS/25 ( Dispute Settlement Body - Special session - Report by the Chairman, Ambassador Ronald Saborío 

Soto, to the Trade Negotiations Committee)
8  EC- Banana III, EC-Trade Preference, EC- Export subsidies on Sugar (WT/DS/283/R, WT/DS/266/R, WT/DS265/), 

EC-Hormones)
9  Proposed amendment to article 17 .4.
10 TN/DS/25
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The proposal for a right to be heard before 
the Appellate Body without having been heard 
or having participated before the Panel is not 
very appealing. While it is true that this may 
give the Appellate Body a wider perspective 
and more legal substance for the interpretation 
of the ongoing dispute, however, it may also 
increase the workload and hinder the speedy 
redressal of the dispute. Further, given the 
strictures of the Appellate Body timelines, this 
may not always be feasible.

Lastly, the participation of third parties at 
the arbitration stage is not covered under the 
present text of the DSU but has been proposed 
for inclusion in Article 22.6. It is proposed 
that a third party may request for a right to 
join in arbitration by notifying to the DSB no 
later than 10 days after the initiation of the 
arbitration. 

Conclusion
Enhanced third parties rights, as discussed 

in the foregoing paragraphs, will be beneficial 
to developing countries. It will provide an 
opportunity to the parties who cannot initiate 
disputes due to financial constraints to join 
as third parties and ensure that their systemic 
interests are also taken care of. It is also an 
opportunity for parties unfamiliar with WTO 
proceedings and the procedure of the panel 
and appellate stages to participate by way 
of enhanced third party rights and obtain 
exposure and garner experience from the 
same. At the same time, one should note that 
even today, some of the developed countries 
such as the United States and the European 
Union join as third parties in almost all the 

disputes and try to put on record their views. 
Enhanced third party rights would give them 
more leeway in expressing their opinions 
in a more structured manner in every case.  
Whether such a course of action is in the best 
interests of developing countries is a question 
to be examined separately. In so far as  India is 
concerned, it has participated in 108 disputes 
as third party. No doubt, India has gained 
significant exposure to DSB practices through 
such participation. 

However, in contrast, enhanced third party 
rights may not always be useful considering 
time obligations imposed with respect to 
dispute proceedings. While allowing every 
party to make submissions and to hear would 
be time consuming, it may also not provide 
sufficient opportunity to a Panel and the 
Appellate Body to study, scrutinize and analyze 
the submissions made by each and every party 
and include it in its report as all submissions 
may not be as relevant as the disputing parties’ 
submissions and at the same time they may 
not be less important to be ignored. While 
deciding on the revisions to the text of DSU, 
Members should also keep in mind that a WTO 
dispute need not necessarily be a multilateral 
exercise in which every one should be given 
full rights of participation. There is a strong 
case to maintain a balance between the rights 
of third parties to participate in a dispute and 
the need to dispose  the disputes in a time 
bound manner.

[The author is an Associate, International 
Trade Team, Lakshmikumaran & Sridharan, 
New Delhi]
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Product Measures Notification No. and dateCountry

Trade Remedy News 
Trade remedy actions against China

53-Foot Domestic Dry 
Containers
53

Negative ADD and CVD industry 
injury determination

MOFCOM news dated 20-5-2015
2015 5 20

Bicycle Definitive ADD duty imposed MOFCOM news dated 20-5-2015
2015 5 20

Argentina

Aspartame Initiation of anti-dumping 
proceeding

2015/C 177/07, dated 30-5-2015
2015 5 30 2015/C 177/07

EU

Annula r  ce ramic 
magnet

ADD sunset review initiated MOFCOM news dated 3-6-2015
2015 6 3

Brazil

Ammonium nitrate ADD investigation initiated MOFCOM news dated 5-6-2015
2015 6 5

Indonesia

Aluminium zinc coated 
steel

Initiation of exemption inquiry Anti-dumping Notice No. 
2015/64, dated 21-5-2015
2015 5 21

2015/64

Australia

A l u m i n i u m  R o a d 
Wheels

ADD - Initiation of Accelerated Review
-

Anti-dumping Notice No. 
2015/57, dated 6-5-2015
2015 5 6

2015/57

Australia

Aluminium Extrusions ADD - Extension of time granted to 
issue the Statement of Essential Facts

-

Anti-dumping Notice No. 
2015/54, dated 27-5-2015
2015 5 27

2015/54

Australia

Acesulfame potassium, 
as also contained in 
certain preparations 
and/or mixtures

Provisional ADD imposed Commission Implementing 
Regulation (EU) 2015/787, 
dated 19-5-2015
2015 5 19

2015/787

EU

USA
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Product Measures Notification No. and dateCountry

Cr ys ta l l i ne  s i l i con 
photovoltaic modules 
and key components

ADD & CVD circumvention 
investigations initiated in respect of 
imports from Malaysia and Taiwan

Commission Implementing 
Regulation (EU) 2015/832 & 
833, both dated 28-5-2015
2015 5 28

2015/832 & 833

EU

Compact Fluorescent 
Lamps

ADD sunset review recommends 
extension of duty

F. No. 15/22/2013-DGAD, 
dated 11-5-2015
2015 5 11

15/22/2013-DGAD

India

Cold-rolled flat steel 
products

Initiation of ADD investigation 2015/C 161/07, dated 14-5-2015
2015 5 14 2015/C 161/07

EU

Citric acid and citrate Affirmative industry injury final 
determination in sunset review

MOFCOM news dated 22-5-2015
2015 5 22

USA

Ceramic Glazed Tiles ADD  New Shipper Review – Final 
findings issued

-

MOFCOM news dated 21-5-2015
2015 5 21

EU

Ceramic Glazed Tiles ADD  New Shipper Review – Final 
findings issued

-

F.No.15/38/2010-DGAD, 
dated 2-6-2015
2015 6 2

15/38/2010-DGAD

India

Cas t ings  for  Wind 
Operated Electricity 
Generators

Time period for Countervailing 
duty (Anti-subsidy) investigation, 
extended till 28-11-2015

2015 11
28

F.No.17/6/2013-DGAD, 
dated 27-5-2015
2015 5 27

17/6/2013-DGAD

India

Cast aluminium alloy 
wheels or alloy road 
wheels used in motor 
vehicles  

Definitive anti-dumping duty 
imposed

21/2015-Cus. (ADD), 
dated 22-5-2015
2015 5 22
21/2015-Cus. (ADD)

India

Bicycles ADD extended to goods consigned 
from Cambodia, Pakistan and 
Philippines

Commission Implementing 
regulation (EU) 2015/776, 
dated 18-5-2015
2015 5 18

2015/776

EU
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Product Measures Notification No. and dateCountry

Cr ys ta l l i ne  s i l i con 
photovoltaic modules 
or panels

ADD - Extension to due date for 
final report

-

Anti-dumping Notice No. 
2015/63, dated 19-5-2015
2015 5 19

2015/63

Measuring Tape ADD sunset review recommends 
extension of duty

F. No. 15/9/2014-DGAD, 
dated 5-5-2015
2015 5 5

15/9/2014-DGAD

India

Hot rolled plate steel Initiation of exemption inquiry Anti-dumping Notice No. 
2015/67, dated 28-5-2015
2015 5 28

2015/67

Australia

Hot Rolled Flat Products 
of Stainless Steel of 
ASTM Grade 304
304

Definitive anti-dumping duty 
imposed

28/2015-Cus. (ADD), 
dated 5-6-2015
2015 6 5
28/2015-Cus. (ADD)

India

Hol low Structural 
Sections

ADD - Initiation of anti-circumvention 
inquiry into slight modification of goods

-

Anti-dumping Notice No. 
2015/58, dated 11-5-2015
2015 5 11

2015/58

Australia

H section steel
H

Definitive ADD duty recommended MOFCOM news dated 29-5-2015
2015 5 29

Korea RP

Grain-oriented f lat-
ro l l ed  p roduc t s  o f 
silicon-electrical steel

Provisional anti-dumping duty 
imposed

Commission Implementing 
Regulation (EU) 2015/763, 
dated 12-5-2015
2015 5 12

2015/763

EU

Fresh Garlic Preliminary Intent to rescind New 
Shipper Review of Jinxiang Kaihua 
Imp & Exp Co. Ltd.

[A-570-831], 80 FR 32092, 
dated 5-6-2015
2015 6 5
[A-570-831], 80 FR 32092

USA

Electronic Calculators Definitive anti-dumping duty 
imposed

24/2015- Cus. ( ADD), 
dated 29-5-2015
2015 5 29
24/2015- Cus. ( ADD)

India

Australia
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Product Measures Notification No. and dateCountry

Morpholine Definitive anti-dumping duty 
continued, subsequent to mid-term 
review, except on imports from 
USA

18/2015-Cus. (ADD), 
dated 18-5-2015
2015 5 18
18/2015-Cus. (ADD)

Potassium hydroxide ADD sunset review initiated MOFCOM news dated 27-5-2015
2015 5 27

Japan

Polyvinyl Alcohol Antidumping Duty Orders to 
continue

[A-580-850], 80 FR 30208, 
dated 27-5-2015
2015 5 27
[A-580-850], 80 FR 30208

USA

P o l y e t h y l e n e 
Terephthalate Resin
PET

Preliminary determinations in 
CVD investigations, postponed

[C-570-025], 80 FR 27635, 
dated 14-5-2015
2015 5 14
[C-570-025], 80 FR 27635

USA

Polyester textured yarn ADD sunset review initiated MOFCOM news 
dated 25-5-2015
2015 5 25

Argentina

Poly Vinyl Chloride 
Paste Resin

Anti-dumping duty extended up 
to 25-7-2016, after initiation of 
sunset review

2016 7 25

25/2015-Cus. (ADD), 
dated 1-6-2015
2015 6 1
25/2015-Cus. (ADD)

India

Photovoltaic Modules 
and Laminates

Final determinations of dumping 
and subsidy

CBSA Notice dated 3-6-2015
2015 6 3

Canada

PET film
PET

Definitive ADD duty imposed MOFCOM news dated 25-5-2015
2015 5 25

Brazil

Oil Country Tubular 
Goods

ADD and CVD Orders to continue [A-570-943 & C-570-944], 80 
FR 28224, dated 18-5-2015
2015 5 18 [A-570-943 & 
C-570-944], 80 FR 28224

USA

News paper Affirmative safeguard 
determination

MOFCOM news dated 26-5-2015
2015 5 26

Philippine
 

India
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Product Measures Notification No. and dateCountry

Potassium Phosphate 
salts

ADD & CVD  sunset reviews 
initiated

[A-570-962 & C-570-963], 80 
FR 31012, dated 1-6-2015
2015 6 1 [A-570-962 & 
C-570-963], 80 FR 31012

Small Diameter Graphite 
Electrodes

Preliminary Rescission of Anti-
dumping Duty New Shipper 
Review

[A-570-929], 80 FR 30438, 
dated 28-5-2015
2015 5 28
[A-570-929], 80 FR 30438

USA

Silicon Metal Effective Rate of Combined 
Interim Countervailing Duty and 
Interim Dumping Duty notified

Anti-dumping Notice No. 
2015/71, dated 3-6-2015
2015 6 3

2015/71

Australia

Silicon ADD - Initiation of expiry review
-

2015/C 174/06,
 dated 28-5-2015
2015 5 28
2015/C 174/06

EU

Seamless carbon or 
alloy steel oil and gas 
well casing

Initiated Countervailing re-investigation MOFCOM news dated 6-5-2015
2015 5 6

Canada

Saccharin Negative ADD industry injury 
determination in sunset review

MOFCOM news dated 8-5-2015
2015 5 8

USA

Purified Terephthalic 
Acid including MTA  and 
QTA

MTA QTA

Imports from China and EU found 
to be de minimis.

23/2015-Cus. ( ADD), 
dated 27-5-2015
2015 5 27
23/2015-Cus. ( ADD)

India

Pre- and post-stressing 
wires and wire strands 
of non-alloy steel (PSC 
wires and strands)

Definitive ADD imposed Commission Implementing 
Regulation (EU) 2015/865, 
dated 5-6-2015
2015 6 5

2015/865

EU

USA

Sodium Citrate Definitive anti-dumping duty 
imposed

19/2015-Cus. ( ADD), 
dated 20-5-2015
2015 5 20
19/2015-Cus. ( ADD)

India
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Product Measures Notification No. and dateCountry

Xanthan Gum ADD new shipper review – 
Absence of sales at less than 
normal value in respect of 
specified exporter

-

[A-570-985], 80 FR 29615, 
dated 22-5-2015
2015 5 22
[A-570-985], 80 FR 29615

USA

Wo o d e n  B e d r o o m 
Furniture

ADD - Initiation of changed 
circumstances review to consider 
possible revocation, in part

-

[A-570-890], 80 FR 31014, 
dated 1-6-2015
2015 6 1
[A-570-890], 80 FR 31014

USA

Wall tile and floor tile ADD investigation initiated MOFCOM news 
dated 12-5-2015
2015 5 12

Mexico

USB Flash Drives
USB

Definitive anti-dumping duty 
imposed

22/2015-Cus.(ADD), 
dated 22-5-2015
2015 5 22
22/2015-Cus.(ADD)

India

Uncoated Paper ADD - Postponement of 
Preliminary Determinations 

-

[A-570-022], 80 FR 31017, 
dated 1-6-2015
2015 6 1
[A-570-022], 80 FR 31017

USA

Tissue Paper products ADD sunset review initiated [A-570-894], 80 FR 31012, 
dated 1-6-2015
2015 6 1
[A-570-894], 80 FR 31012

USA

Steel handle and zinc 
alloy handle

ADD preliminary duty imposed MOFCOM news 
dated 11-5-2015
2015 5 11

Mexico

Steel Grating ADD & CVD  sunset reviews 
initiated

[A-570-947 & C-570-948], 80 
FR 31012, dated 1-6-2015
2015 6 1 [A-570-947 & 
C-570-948], 80 FR 31012

USA

Stainless steel washing 
tank

Affirmative ADD final 
determination

MOFCOM news 
dated 11-5-2015
2015 5 11

Mexico
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Product Measures Notification No. and dateCountry

Z i n c  C o a t e d 
(Galvanised) Steel 
And Aluminium Zinc 
Coated Steel

ADD and CVD investigation 
- Termination of resumed 
investigations

-

Anti-dumping Notice No. 
2015/70, dated 1-6-2015
2015 6 1
2015/70

Australia

Z i n c  C o a t e d 
(Galvanised) Steel

ADD - Initiation of anti-
circumvention inquiry into slight 
modification of goods

-

Anti-dumping Notice No. 
2015/69, dated 1-6-2015
2015 6 1

2015/69

Australia

Product Measures Notification No. and dateCountry

Optical Fiber Preform Affirmative ADD preliminary 
determination

MOFCOM Announcement No.15 
of 2015, dated 18-5-2015

2015 5 18
2015 15

Japan & 
USA

Trade remedy actions by China

WTO News 
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Ratio Decidendi 
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News Nuggets  
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