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Article 
Initiation of investigation: Issue of cumulation

By Atul Gupta

Article 5 of WTO:ADA provides for initiation 
and subsequent investigation. Clause (ii) of 
Article 5.2 provides that the application shall 
contain the information relating to the names 
of the country or countries of origin or export 
in question. Article 5.4 prohibits initiation of 
an Anti-dumping Duty investigation unless the 
Investigating Authority (“IA”) determines the 
eligibility of the applicant to file application 
by or on behalf of the Domestic Industry. The 
Designated Authority will also determine the 
“like article” to the alleged dumped goods. 
Those who produce like article will be the 
domestic producers for the investigation and 
those domestic producers will be considered 
for determining the domestic industry and 
the eligibility of the applicant. Unless such 
a determination is reached, though may be 
prima facie, the IA may not proceed to make 
a determination about the adequacy and 
accuracy of evidences regarding dumping, 
injury and causal link. 

Therefore, it seems that the need for 
determination of the domestic industry comes 
at the stage of initiation of an investigation. 
At that stage, the eligibility of the applicant 
domestic producer to be considered as part of 
the domestic industry may be determined. A 
domestic producer may be disqualified to be 
considered as part of the domestic industry, 
if such domestic producer is related to the 

exporters or importers or is itself an importer 
of the allegedly dumped product. However, 
through the practice and interpretation of 
the Agreement, such domestic producer may 
not be disqualified to be part of the domestic 
industry on satisfaction of such conditions 

per se. But the IA will use its discretion on 
certain objective criteria such as (i) whether 
the behaviour of the domestic producer is like 
a trader; or (ii) whether the domestic producer 
is opposing the investigation to continue to 
secure benefit of dumping at the expense of 
other domestic producers; or (iii) the share in 
the volume of the alleged dumped imports 
made by such domestic producer, etc. 

Only on determination of the constituents of 
the domestic industry, the IA may determine 
whether the alleged dumped imported article 
from a country caused any injury to the 
Domestic Industry.

At the stage of determination of injury 
from the alleged dumped imports, the IA 
may consider applicability of Article 3.3 
of WTO:ADA which mandates fulfilment 
of certain conditions before the IA could 
cumulatively assess the effect of imports from 
countries which are simultaneously subject 
to Anti-dumping Duty investigation. Such 
conditions are that the IA determines that (a) 
the margin of dumping established in relation 
to imports from each country is more than de 
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minimis  as defined in paragraph 8 of Article 5, 
and the volume of imports from each country is 
not negligible and (b) a cumulative assessment 
of the effects of the imports is appropriate in 
light of the conditions of competition between 
the imported products and the conditions of 
competition between the imported products 
and the like domestic product. It may also 
be noted that even in situations where such 
conditions are satisfied, it is not mandatory 
for the IA to cumulatively asses the effect of 
imports. 

One of the conditions is determination of 
dumping margin for the country as a whole. 
It may be noted that the requirement to 
determine dumping margin for the purposes 
of Article 5.8 is restricted for each exporter. If 
de minimis dumping margin is found in respect 
of a particular exporter, then investigation shall 
be terminated qua that exporter. However, 
for the purposes of Article 3.3, the dumping 
margin for the country as a whole must be 
above the de minimis level. It is possible 
that dumping margin for an exporter may 
be below de minimis level, but the dumping 
margin for the country as a whole may be 
above it (though it may be doubted whether 
the undumped imports should be excluded 
for such determination of de minimis dumping 
margin for the country). In cases, where one or 
more exporters are found cooperating and the 
dumping margin is determined for all others 
on facts available, then the weighted average 
of such dumping margins of cooperating and 
non-cooperating exporters may not satisfy the 

requirement regarding dumping margin for 
the country as a whole. This is because of the 
reason that the Designated Authority in India 
calculates the dumping margin for the non-
cooperating exporters based on the lowest 
export price of the cooperating exporter.

It may also be noted that the clause used in 
Article 3.3 “where imports of a product from 
more than one country are simultaneously 
subject to anti dumping investigations” 
indicates that the stage for decision to do 
cumulative assessment comes only when 
simultaneous investigations are underway, 
instead of at the time of initiation of the 
investigation. It also indicates that the IA 
may initiate more than one Anti-dumping 
investigation by a single Initiation Notice. 
However, it seems that it may not be possible 
to do cumulative assessment for investigations 
initiated with some gap. 

Practically also the IAs make determination 
regarding satisfaction of conditions under 
Article 3.3 after the expiry of the period specified 
for receiving data from the exporters. 

The issue may be examined from another 
angle with the help of an example. There are 
four domestic producers A, B, C and D of 
a product. If domestic producer A, B and C 
(except D) have technological limitation on 
production of the product, say in terms of 
width upto 100 units where the width has a 
significant importance in use of the product 
and determination of interchangeability of 
the product with width higher than 100 units. 
Alleged dumped Imports above the de minimis 
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volume are taking place from countries X, Y 
and Z. One related exporter of D is situated in 
country X and is exporting significant alleged 
dumped quantity of the goods. If the domestic 
producers A, B and C only are considered to 
be forming part of Domestic Industry, then the 
product exceeding width 100 units may not be 
covered in the PUC. If the domestic producer 
D is included in the domestic industry, then 
complete product may be included in the 
investigation. 

In such a case, IA may examine and 
determine the domestic industry based on 
the country to be subjected to investigation 
and accordingly after considering A, B and C 
as Domestic Industry may initiate investigation 
against country X. Thereafter, considering 
all the four as Domestic Industry, IA may 
initiate investigation against countries Y and 
Z also. However, at the time of arriving at the 
decision to cumulatively assess the effect of 
the imports from such countries which are 
simultaneously subjected to investigation, i.e., 
X, Y and Z, the IA is required to examine only 

conditions provided under Article 3.3. Further, 
on fulfilment of the condition of Article 3.3, the 
IA is not at liberty to again re-determine the 
scope of the Domestic Industry for achieving 
the goal of Article 3.3. 

From the initiation notices issued by the 
Designated Authority in India, it does not 
appear that the Designated Authority makes 
determination of the conditions as required 
under Article 3.3 for cumulative assessment. 
Further, without examining the data received 
from the exporters, such determination is 
meaningless because only on receipt of the 
data from exporters a determination regarding 
condition (b) may be made. It seems that the 
investigations are conducted cumulatively ab 
initio without fulfilment of prior conditions or 
Article 3.3. The Designated Authority may 
determine this issue as and when the same 
turns up for its consideration in an investigation 
conducted by it.

[The author is a Joint Partner, International 
Trade Practice, Lakshmikumaran & Sridharan, 
New Delhi]

Trade Remedy News 
Trade remedy measures against China

Product Measures Notification No. and dateCountry

Albendazole Definitive anti-dumping duty 
imposed

62/2015-Cus. (ADD), 
dated 14-12-2015
2015 12 14
62/2015-Cus. (ADD)

India
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Product Measures Notification No. and dateCountry

Child bicycle Affirmative ADD final determination MOFCOM news, dated 23-12-2015
2016 12 23

Mexico

Battery for automobile Safeguard investigation terminated MOFCOM news, 
dated 14-12-2015
2015 12 14

Egypt

Axle for Trailers Anti-dumping investigation initiated F.No.14/17/2015-DGAD, 
dated 28-12-2015
2015 12 28

14/17/2015-DGAD

India

Aluminium zinc coated 
steel

ADD – No exemption in absence 
of evidence that like or directly 
competitive goods are not offered 
for sale

-

Anti-dumping Notice No. 
2015/149, dated 6-1-2016
2016 1 6

2015/149

Australia

Aluminium Radiator ADD investigation initiated File No 14/24/2015-DGAD, 
dated 01-01-2016
2016 1 1 14/24/2015-
DGAD

India

Aluminium foil Definitive ADD imposed Commission Implementing 
Regulation (EU) 2015/2384, 
dated 17-12-2015
2015 12 17

2015/2384

EU

Aluminium foil Anti-dumping investigation initiated F.No.14/6/2015-DGAD, dated 
15-12-20152015 12 15

14/6/2015-DGAD

India

Aluminium cooking 
appliance

Affirmative ADD preliminary 
determination

MOFCOM news, 
dated 23-12-2015
2016 12 23

Mexico

Alloy steel bar ADD investigation initiated MOFCOM news, 
dated 28-12-2015
2015 12 28

Brazil



INTERNATIONAL TRADE AMICUS / January, 2016

6
© 2016  Lakshmikumaran & Sridharan, India
All rights reserved

Product Measures Notification No. and dateCountry

Crystalline Silicon 
Photovoltaic Modules 
or Panels

Anti-dumping investigation 
resumed

Anti-dumping Notice No. 2016/1, 
dated 8-1-2016
2016 1 8

2016/1

Australia

Crystalline silicon 
photovoltaic modules 
and key components

Partial interim review of anti-dumping 
and countervailing measures 
terminated

Commission Implementing 
Regulation (EU) 2016/12, 
dated 6-1-2016
2016 1 6

2016/12

EU

Concrete Reinforcing 
Bar

ADD & CVD - Public interest not 
warranting reduction/elimination 

-

Canadian International Trade 
Tribunal News Release, 
dated 22-12-2015
2015 12 22

Canada

Cold-rolled steel plate ADD anti-circumvention 
investigation initiated

MOFCOM news, 
dated 23-12-2015
2016 12 23

Mexico

Cold-Rolled Steel Flat 
Products

CVD investigation - Preliminary 
affirmative determination 
and Preliminary partial 
affirmative critical circumstances 
determination

-

80 FR 79558[C-570-030], 
dated 22-12-2015
2015 12 22
80 FR 79558[C-570-030]

USA

Cold Rolled Flat 
Products of Stainless 
steel

Definitive anti-dumping duty 
continued pursuant to Sunset Review

61/2015-Cus. (ADD), 
dated 11-12-2015
2015 12 11
61/2015-Cus. (ADD)

India

Coated steel plate ADD investigation initiated MOFCOM news, 
dated 21-12-2015
2015 12 21

Mexico

Coated paper ADD continued after sunset review MOFCOM news, 
dated 12-01-2016
2016 1 12

USA
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Product Measures Notification No. and dateCountry

Cut-to-Length Carbon 
Steel Plate

ADD continued after sunset review 80 FR 79306[A-570-849], 
dated 21-12-2015
2015 12 21
80 FR 79306[A-570-849]

Hot-rolled carbon steel 
sheet

ADD sunset review initiated MOFCOM news, 
dated 11-12-2015
2015 12 11

Canada

Hollow Structural 
Sections

ADD anti-circumvention inquiry – 
Time to issue final report extended

-

Anti-dumping Notice No. 
2015/147, dated 11-12-
20152015 12 11

2015/147

Australia

High fatigue 
performance steel 
concrete reinforcement 
bars

ADD investigation – Registration of 
imports called

-

Commission Regulation (EU) 
2015/2386, dated 17-12-2015
2015 12 17

2015/2386

EU

Handle made of alloy 
steel with zinc

Affirmative ADD final 
determination

MOFCOM news, dated 24-12-
2015
2016 12 24

Mexico

Hand pallet trucks and 
their essential parts

Anti-circumvention investigation 
initiated for slightly modified 
product

Commission Implementing 
Regulation (EU) 2015/2346, 
dated 15-12-2015
2015 12 15

2015/2346

EU

Glass for automobile Anti-dumping investigation 
initiated

MOFCOM news, 
dated 12-01-2016
2016 1 12

Brazil

Flour Safeguard investigation terminated MOFCOM news, 
dated 07-01-2016
2016 1 7

Kyrgyzstan

Deep drawn stainless 
steel sinks

ADD accelerated review initiated Anti-dumping Notice No. 
2015/155, dated 23-12-2015
2015 12 23

2015/155

Australia

USA
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Product Measures Notification No. and dateCountry

Non-wired glass plate ADD investigation terminated MOFCOM news, 
dated 22-12-2015
2015 12 22

Columbia

Melamine Definitive ADD and CVD imposed 80 FR 80751[A-570-020, 
C-570-021], dated 28-12-2015
2015 12 28 80 FR 
80751[A-570-020, C-570-021]

USA

Low Ash Metallurgical 
Coke

Anti-dumping investigation 
initiated

F. No. 14/9/2015 - DGAD, 
dated 30-12-2015
2015 12 30

14/9/2015 - DGAD

India

Linear Alkyl Benzene Anti-dumping investigation 
initiated

F. No. 14/20/2015- DGAD, 
dated 7-12-2015
2015 12 7

14/20/2015- DGAD

India

Iron and Steel bar, rod Safeguard investigation terminated MOFCOM news, 
dated 07-01-2016
2016 1 7

Jordan

Hot-rolled steel plate Affirmative ADD final 
determination

MOFCOM news, 
dated 23-12-2015
2016 12 23

Mexico

Hot Rolled flat sheets 
and coil

Safeguard investigation terminated MOFCOM news, 
dated 13-01-2016
2016 1 13

Malaysia

Hot Rolled flat sheets 
and plates (excluding 
hot rolled flat products 
in coil form) of alloy or 
non-alloy steel

Safeguard investigation initiated F.No.D-22011/47/2015, 
dated 7-12-2015
2015 12 7

D-22011/47/2015

India
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Product Measures Notification No. and dateCountry

Steel reinforcing bar CVD investigation into alleged 
subsidization initiated

Anti-dumping Notice No. 
2015/152, dated 23-12-2015
2015 12 23

2015/152

Australia

Steel grating Affirmative ADD and CVD sunset 
review final finding

MOFCOM news, 
dated 11-12-2015
2015 12 11

Canada

Seamless steel tube Affirmative ADD preliminary 
determination

MOFCOM news, 
dated 28-12-2015
2016 12 28

Brazil

Seamless OCGS Affirmative CVD reinvestigation 
final finding

MOFCOM news, 
dated 16-12-2015
2015 12 16

Canada

Rutile Titanium 
Dioxide

ADD investigation initiated MOFCOM news, 
dated 07-01-2016
2016 1 7

Korea RP

RG Coaxial-cable
RG

Affirmative ADD final 
determination

MOFCOM news, 
dated 30-12-2015
2016 12 30

Mexico

Purified Terephthalic 
Acid

Provisional anti-dumping duty 
imposed

60/2015-Cus. (ADD), 
dated 10-12-2015
2015 12 10
60/2015-Cus. (ADD)

India

Potassium Phosphate 
Salts 

ADD and CVD Order continued 
after sunset review

80 FR 79305[A-570-962, 
C-570-963], dated 21-12-2015
2015 12 21 80 FR 
79305[A-570-962, C-570-963]

USA

Potassium 
permanganate

Affirmative ADD accelerated 
review final determination

MOFCOM news, 
dated 08-01-2016
2016 1 8

USA
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Product Measures Notification No. and dateCountry

Welded chain ADD sunset review initiated MOFCOM news, 
dated 11-12-2015
2015 12 11

Columbia

Washing machine for 
home use

ADD investigation initiated MOFCOM news, 
dated 07-01-2016
2016 1 7

USA

Uncoated paper Affirmative ADD and CVD final 
determination

MOFCOM news, 
dated 12-01-2016
2016 1 12

USA

Tyre for agriculture 
machine

ADD investigation initiated MOFCOM news, 
dated 28-12-2015
2015 12 28

Brazil

Trichloronitromethane Affirmative ADD accelerated 
review final determination

MOFCOM news, 
dated 07-01-2016
2016 1 7

USA

Tapered Roller 
Bearings and Parts

Preliminary Rescission of ADD 
New Shipper Review

80 FR 79561[A-570-601], 
dated 22-12-2015
2015 12 22
80 FR 79561[A-570-601]

USA

Steel wire, steel nail, 
steel mesh

Safeguard investigation initiated MOFCOM news, 
dated 15-12-2015
2015 12 15

Chile

Stteel rod ADD investigation initiated MOFCOM news, 
dated 22-12-2015
2015 12 22

Brazil

Steel reinforcing bar ADD – Preliminary affirmative 
determination of dumping and injury

-

Anti-dumping Notice No. 
2015/151, dated 21-12-2015
2015 12 21

2015/151

Australia
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Trade remedy measures by China

Product Measures Notification No. and dateCountry

Zinc Coated 
(Galvanised) Steel

ADD anti-circumvention inquiry – 
Time to issue final report extended

-

Anti-dumping Notice No. 
2015/148, dated 11-12-2015
2015 12 11

2015/148

Australia

Wire rod Affirmative ADD preliminary 
determination

MOFCOM news, 
dated 23-12-2015
2016 12 23

Mexico

Product Measures Notification No. and dateCountry

Methanol ADD measures terminated MOFCOM Announcement No. 
69 of 2015, dated 25-12-2015
2015 12 25

2015 69

Non-dispersion Shifted 
Single-Mode Optical 
Fiber

ADD sunset review initiated MOFCOM Announcement No. 
70 of 2015, dated 31-12-2015
2015 12 31

2015 70

Japan and 
South Korea

Malaysia, 
Indonesia 
and New 
Zealand

Unbleached Sack 
Paper

ADD – Temporary deposits called 
for

-

MOFCOM Announcement No. 
67 of 2015, dated 14-12-2015
2015 12 14

2015 67

EU, USA 
and Japan

WTO News 
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Ratio Decidendi 
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