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Article
Countervailing duty laws in India

By Radhika Sharma

India has finally opened its account by 
concluding its first Countervailing Duty 
(“CVD”) investigation with the issuance of 
the final findings1 in the CVD investigation 
concerning “Castings for Wind Operated 
Electricity Generators” from China PR. 
However, this has brought to light the fact that 
certain provisions of the Indian law relating to 
imposition of Countervailing Duty, are not in 
conformity with the Agreement on Subsidy 
and Countervailing Measures (“ASCM”)

Understanding subsidies
Subsidy is defined as the benefits that come 

from outside a business or firm2. Subsidies are 
usually granted by the Government in order 
to promote economic, social and political 
policy.3 Such subsidies have varying impact 
on the domestic industry of the importing 
country. So, in order to keep the domestic 
producers at par with the foreign producers, 
who have benefitted from a subsidy provided 
by their respective government, countervailing 
duty (CVD) investigations are carried out for 
imposing a duty to countervail the subsidies 
bestowed upon the imported products.  In any 
such CVD investigation, the primary task is 
to examine whether the alleged subsidies are 

counteravailable in terms of the provisions of 
the ASCM. 

Non-actionable subsidies under 
ASCM

Article VI of GATT 1947 regulates the 
imposition of Anti-dumping Duties and 
Countervailing Duties. Part-V of the ASCM 
provides the provisions governing the 
investigation of countervailable subsidies and 
the levy of countervailing duty. At the time of 
coming into force of the ASCM, it recognised 
three types of subsidies, viz., Prohibited (Part 
–II), Actionable (Part –III) and Non-actionable 
(Part- IV).

Prohibited subsidies include export subsidies 
and subsidies for import substitution (i.e. use 
of domestic over imported goods).  Actionable 
subsidies included subsidies that would cause 
or threaten material injury to the domestic 
industry of other member, or nullify or impair 
benefits accruing directly or indirectly to other 
members, or cause serious prejudice to other 
members4. Non-actionable subsidies are not 
countervailable. In terms of Article 8 of the 
ASCM, non-actionable subsidies included 
subsidies that were not specific under Article 
2 of the ASCM and also subsidies for research 

1  Final findings No. 17/6/2013-DGAD, dated 27th November 2015
2  The World Trade Organization,  by Mitsupatsushita, Thomas J. Schoenbaum and Petros C. Mavroidis , Chapter- 12.
3  Be Sodersten and Geoffrey Reed, In International Economic 299 ( 3rd Edition)
4   Article 5 of ASCM
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and development, subsidies for assistance to 
dis-advantageous region and subsidies for new 
environmental requirements.5

When the ASCM agreement was signed, 
Article 8 of the said Agreement, dealing 
with non-actionable subsidies, was applied 
provisionally for five year period in terms of 
Article 31 of the ASCM. Article 31 provided 
that not later than 180 days before the end of 
the said five year period, the Committee shall 
review the operation of those provisions, with 
a view to determining whether to extend their 
application, either as presently drafted or in a 
modified form, for a further period. However, 
the provisions of Article 8 were not extended 
as no consensus was reached between the 
members6 for extension or modification of 
the said provision.  Thus, the category of non-
actionable subsidies ceased to exist as of 31 
December 1999, as per ASCM Article 317.

Non-actionable subsidies under 
Indian law

Indian law relating to imposition of CVD is 
contained in Section 9 of the Customs Tariff 
Act 1975 (the “Act”) and the Customs Tariff 
(Identification, Assessment, and Collection of 
Countervailing Duty on Subsidized Articles 
and for Determination of Injury) Rules, 1995 
(the “CVD Rules”). Section 9, sub-clause 
(3) of the Act, provides that the Central 
Government shall not levy countervailing 
duty unless it is determined that the subsidies 

are – (a) export oriented, or (b) contingent 
upon use of domestic goods over imported 
ones or (c) conferred on limited number of 
persons engaged in manufacturing, producing 
and exporting the article. Further, clause (c) 
of sub-section (3)  of Section 9 dealing with 
the determination of specificity of subsidies 
in question, provides that duty shall not 
be imposed if, the subsidy is falling under 
Section 9(3)(c) if it is for (a) research activities 
conducted by or on behalf of persons engaged 
in the manufacture, production or exporting; 
or (b) assistance to disadvantaged regions 
within the territory of the exporting country; or 
(c) assistance to promote adaptation of existing 
facilities to environmental requirements. Thus, 
the concept of non-actionable subsidies is fully 
incorporated in the Indian laws. 

Apart from the express prohibition contained 
in Section 9(3)(c) of the Act, an indirect  
reference may also be found in the CVD Rules. 
Rule 4(i) enjoins a duty on the designated 
authority to determine the nature and amount 
of subsidy. Rule 11 provides that the Authority, 
need not ascertain as to the nature of subsidies 
if they are related to (a) Research activities 
conducted by or on behalf of persons engaged 
in the manufacture, production or exporting; 
or (b) Assistance to disadvantaged regions 
within the territory of the exporting country; or 
(c) assistance to promote adaptation of existing 
facilities to environmental requirements. 

5  Article 8
6  www.wto.org
7   WTO Trade Remedies, by RiidigerWolfrum, Peter Tobias Stoll and Michael Loebele, Volume-4, 2008.
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Without examining whether the subsidies 
are specific within the meaning of Article 2 
of ASCM, no CVD can be levied in respect 
thereof.  Accordingly, by excluding the three 
types of subsidies from the scope of the 
specificity analysis, the Indian laws effectively 
provide a window for excluding non-actionable 
subsidies from the levy of CVD. 

Section 9(3)(c) of the Customs Tariff Act, 
1975 and the relevant CVD Rules mentioned 
above were enacted with effect from 1-1-
1995, by Section 2, of the Customs Tariff 
(Amendment) Act, 1994 (12 of 1994), the said 
provision have not however been amended in 
keeping with the existing provisions on non-
actionable subsidies under the ASCM. Despite 
the fact that the WTO law no longer recognises 
non-actionable subsidies, the Indian law 
continues to recognise them under Section 
9(3) of the Customs Tariff Act 1975. This 
provision is more beneficial to other Members 
of the WTO and therefore, none of them have 
raised any objections.

Status of non-actionable subsidies in 
USA and EU 

The USA has already amended its provisions 
in compliance with the SCM Agreement8.  The 
said law for U.S. expired on July 1, 2000,   
under Section 282(2)(c) of URAA, provides 
that sub-paragraph B, C, D and E of Section 
771 of the Tariff Act 19309, which established 
the non-countervailable status of “non-

actionable subsidy” under U.S. law expires 66 
months after the date of entry into force of the 
WTO unless extended by Congress. 

Similarly, the EU has also amended its 
provisions for non-actionable subsidy vide 
document No. Com (2002) 468 final, dated 
19.08.2002, amending EU Council Regulation 
(EC) No 2026/97 of 6 October 199710. In its 
preamble, EC stated the rationale for making 
the amendment in the following words:

“Article 4 of Regulation (EC) No 2026/97 
provides that certain subsidies for environment, 
research and regional development are non-
countervailable. Furthermore, Article 10 (5) and 
(6) of that Regulation state that investigations 
can be initiated to determine whether subsidies 
have such non-countervailable status or must 
not be initiated if they relate to certain non-
countervailable subsidies. The corresponding 
provisions in the WTO Agreement on Subsidies 
and Countervailing Measures were due to 
expire on 31 December 1999 unless the 
Members of the WTO decided otherwise. No 
such decision has been taken and therefore 
the relevant provisions do not apply anymore. 
Accordingly, it is necessary to assess whether 
the provisions on non-countervailable subsidies 
in Regulation (EC) No 2026/97 should be 
maintained. In this respect, major trading 
partners of the Community no longer apply 
these provisions in their countervailing 
investigations. In view of this, and in order 

8  Overview and compilations of U.S.Trade statutes Part I and II , 2010 Edition, 111th Congress 2nd Session
9  U.S. Code § 1677 (5B)-(G)
10 By Regulation (EC) No 2026/97 of 6 October 1997, the Council adopted common rules for protection against 

subsidised imports from countries which are not members of the European Communities.
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to maintain the balance of rights and 
obligations under the WTO Agreement on 
Subsidies and Countervailing  Measures, 
it is considered appropriate to repeal 
the provisions of Regulation (EC) No 
2026/97 relating to non-countervailable 
subsidies.”

The reasons stated by EC are equally 
applicable to India. The continuation of non-
actionable subsidies in India’s statute books 
causes harm to the Indian domestic producers. 

They will not be able to get countervailing 
duties imposed to remedy the injurious effect 
of such subsidies. Further, the balance of rights 
and obligations undertaken by India under the 
ASCM also become skewed. There is a strong 
case for amending the law, especially Section 
9(3) and the corresponding provision under 
the CVD Rules, to be in line with India’s WTO 
obligations under the ASCM.

[The author is an Associate, International 
Trade Practice,Lakshmikumaran & Sridharan, 
New Delhi]

Trade Remedy News 
Trade remedy measures against China

Product Measures Notification No. and dateCountry

Aluminum Extrusions Final Affirmative Countervailing Duty 
Determination amended pursuant to 
Court decision

80 FR 69640[C-570-968], 
dated 10-11-2015
2015 11 10
80 FR 69640[C-570-968]

USA

Carbon black used in 
rubber applications

Definitive anti-dumping duty 
continued after sunset review

54/2015-Cus. (ADD), 
dated 18-11-2015
2015 11 18
54/2015-Cus. (ADD)

India

Carbazo le  Vio le t 
Pigment

Antidumping Duty Order 
continued after sunset review

80 FR 71773 [A-570-892], 
dated 17-11-2015
2015 11 17
80 FR 71773 [A-570-892]

USA

Bulldozer Affirmative ADD final finding MOFCOM news, 
dated 18-11-2015
2015 11 18

Eurasian 
Economic 

Commission

A l u m i n u m  R o a d 
Wheel

ADD and CVD accelerate review 
initiated

MOFCOM news, 
dated 10-12-2015
2015 12 10

Australia
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Product Measures Notification No. and dateCountry

Glazed aluminum zinc 
plate

Terminated ADD on certain 
products

MOFCOM news, 
dated 30-11-2015
2015 11 30

Australia

Flat-rolled steel plate Initiated anti-circumvention 
interim review

MOFCOM news, 
dated 11-11-2015
2015 11 11

Brazil

Flat Hot-Rolled Carbon 
and Alloy Steel Sheet 
and Strip

Initiation of sunset review CBSA Release dated 8-12-2015
2015 12 8

Canada

Crysta l l ine s i l icon 
photovoltaic modules 
and key components

Terminated two producers’ price 
undertaking

MOFCOM news, 
dated 13-11-2015
2015 11 13

EU

Crystall ine si l icon 
photovoltaic modules 
and key components

Initiation of a partial interim 
review of the anti-dumping and 
countervailing measures

2015/C 405/10, 
dated 5-12-2015
2015 12 5
2015/C 405/10

EU

Cr ys ta l l i ne  s i l i con 
photovoltaic modules 
and key components

Initiation of ADD and CVD sunset 
review

2015/C 405/08, dated 5-12-2015 
and 2015/C 405/09,
dated 4-12-2015
2015 12 5 2015/C 405/08
2015 12 4 2015/C 405/09

EU

Concrete steel nail Definitive anti-dumping duty 
continued after sunset review

MOFCOM news,
 dated 17-11-2015
2015 11 17

Mexico

Cold-Rolled Steel Flat 
Products

Preliminary determinations of 
anti-dumping duty investigations, 
postponed

80 FR 74764 [A-570-029], 
dated 30-11-2015
2015 11 30
80 FR 74764 [A-570-029]

USA

Cas t i ng s  f o r  Wind 
Operated Electricity 
Generators

Definitive countervailing duty 
recommended

F. No. 17/6/2013-DGAD, 
dated 27-11-2015
2015 11 27
F. No. 17/6/2013-DGAD

India
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Product Measures Notification No. and dateCountry

Gliclazide Definitive anti-dumping duty 
imposed

59/2015-Cus (ADD), 
dated 8-12-2015
2015 12 8
59/2015-Cus (ADD)

Linear Alkyl Benzene ADD investigation initiated No. 14/20/2015-DGAD, 
dated 7-12-2015
2015 12 7
No. 14/20/2015-DGAD

India

Iron Mechanical Transfer 
Drive Components

ADD - Initiation of Less-than-Fair-Value 
investigations

80 FR 73716 [A-570-032], 
dated 25-11-2015
2015 11 25
80 FR 73716 [A-570-032]

USA

Iron Mechanical Transfer 
Drive Components

CVD investigation initiated 80 FR 73722[C-570-031], 
dated 25-11-2015
2015 11 25
80 FR 73722[C-570-031]

USA

Hydrogen peroxide ADD sunset review initiated MOFCOM news, 
dated 10-12-2015
2015 12 10

Pakistan

Hydrofluorocarbon 
Blends and Components 
Thereof

Postponement of preliminary 
determination of Anti-dumping 
duty investigation

80 FR 70755[A-570-028], 
dated 16-11-2015
2015 11 16
80 FR 70755[A-570-028]

USA

Hot-rolled steel plate Safeguard investigation imitated MOFCOM news, 
dated 9-12-2015
2015 12 9

India

High tenacity yarn of 
polyesters

Initiation of ADD sunset review 2015/C 397/05, 
dated 28-11-2015
2015 11 28
2015/C 397/05

EU

Grinding Balls Initiation of an investigation 
intodumping and subsidization

ADN 2015/132, 
dated 17-11-2015
2015 11 17
ADN 2015/132

Australia

India
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Product Measures Notification No. and dateCountry

Offset ink ADD investigation initiated MOFCOM news, 
dated 9-12-2015
2015 12 9

Pakistan

Narrow Woven Ribbons 
With Woven Selvedge

Affirmative ADD sunset review 80 FR 76266[A-570-952], 
dated 8-12-2015
2015 12 8
80 FR 76266[A-570-952]

USA

Narrow Woven Ribbons 
With Woven Selvedge

Affirmative CVD sunset review 80 FR 75967[C-570-953], 
dated 7-12-2015
2015 12 7
80 FR 75967[C-570-953]

USA

Mulberry raw silk (not 
thrown) of grade 3A
3A

Definitive anti-dumping duty 
recommended

F. No. 14/17/2014-DGAD, 
dated 4-12-2015
2015 12 4
F. No. 14/17/2014-DGAD

India

Methylene Chloride Preliminary anti-dumping duty 
imposed

58/2015-Cus (ADD), 
dated 8-12-2015
2015 12 8
58/2015-Cus (ADD)

India

Melamine Tableware 
and Kitchenware

Definitive anti-dumping duty 
imposed

55/2015-Cus. (ADD), 
dated 4-12-2015
2015 12 4
55/2015-Cus. (ADD)

India

Melamine Continuation of ADD 
recommended in sunset review

F. No. 15/17/2014-DGAD, 
dated 5-12-2015
2015 12 5
F. No. 15/17/2014-DGAD

India

Magnes ia  Carbon 
Bricks

Affirmative ADD sunset review 80 FR 76447 [A-570-954], 
dated 9-12-2015
2015 12 9
80 FR 76447 [A-570-954]

USA

Magnesia Carbon 
Bricks

Affirmative CVD sunset review 80 FR 75971[C-570-955], 
dated 7-12-2015
2015 12 7
80 FR 75971[C-570-955]

USA
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Product Measures Notification No. and dateCountry

Preserved Mushrooms Anti-dumping measures revoked ADN 2015/134, 
dated 26-11-2015
2015 11 26
ADN 2015/134

Australia

P o l y e t h y l e n e 
terephthalate

Terminated ADD and CVD 
investigations

MOFCOM news, 
dated 20-11-2015
2015 11 20

Egypt

P o l y e t h y l e n e 
terephthalate

Initiation of ADD sunset review 2015/C 376/09, 
dated 13-11-2015
2015 11 13
2015/C 376/09

EU

Offset ink ADD investigation initiated MOFCOM news, 
dated 9-12-2015
2015 12 9

Pakistan

Polyester staple fiber Affirmative ADD preliminary 
determination

MOFCOM news, 
dated 9-12-2015
2015 12 9

Pakistan

Plastic processing or 
injection moulding 
machines

Definitive anti-dumping duty 
continued after sunset review

57/2015-Cus. (ADD), 
dated 4-12-2015
2015 12 4
57/2015-Cus. (ADD)

India

Pipe fittings ADD sunset review initiated MOFCOM news, 
dated 1-12-2015
2015 12 1

Argentina

Phthalic anhydride ADD sunset review initiated MOFCOM news, 
dated 10-12-2015
2015 12 10

Pakistan

Pe t r o l e u m  Wa x 
Candles

ADD sunset review initiated 80 FR 75064 [A-570-504], 
dated 1-12-2015
2015 12 1
80 FR 75064 [A-570-504]

USA

Purified Terephthalic 
Acid

Provisional anti-dumping duty 
recommended

F. No. 14/8/2015-DGAD, 
dated 12-11-2015
2015 11 12
F. No. 14/8/2015-DGAD

India
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Product Measures Notification No. and dateCountry

Threaded tube or pipe 
cast fittings, of malleable 
cast iron

Initiation of a partial interim review 
of ADD measures

2015/C 392/10, 
dated 25-11-2015
2015 11 25
2015/C 392/10

EU

Steel Rod in Coils Preliminary determination of 
dumping

ADN 2015/142, 
dated 27-11-2015
2015 11 27
ADN 2015/142

Australia

Steel grating Determination that expiry 
will result in continuation or 
resumption of dumping and 
subsidizing

CBSA Release dated 10-12-2015
2015 12 10

Canada

Steel Grating Antidumping Duty Order and 
Countervailing Duty Order 
continued after sunset review

80 FR 69940[A-570-947; 
C-570-948], dated 12-11-2015
2015 11 12 80 FR 
69940[A-570-947; C-570-948]

USA

Steel wire Initiated anti-circumvention 
interim review

MOFCOM news, 
dated 27-11-2015
2015 11 27

EU

Steel bar Product scope was amended MOFCOM news, 
dated 1-12-2015
2015 12 1

Australia

Seamless steel tube Affirmative final finding after 
sunset review

MOFCOM news, 
dated 9-12-2015
2015 12 9

EU

Radial tyres for trucks Imposed ADD duty MOFCOM news, 
dated 25-11-2015
2015 11 25

Eurasian 
Economic 

Commission

Purified Terephthalic 
Acid

Preliminary anti-dumping duty 
imposed

60/2015-Cus (ADD), 
dated 10-12-2015
2015 12 10
60/2015-Cus (ADD)

India
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Trade remedy actions by China

Ethanol amine Terminated ADD measures MOFCOM Announcement No. 
46 of 2015, dated 12-11-2015
2015 11 12 2015

46

Japan, USA, 
Malaysia and 

Taiwan

Iron-based Amorphous 
Alloy Ribbon (Strip)

ADD investigation initiated MOFCOM Announcement No. 
61 of 2015, dated 20-11-2015
2015 11 20 2015

61

Japan and 
USA

Methyl methacrylate Definitive ADD imposed MOFCOM Announcement No. 
60 of 2015, dated 2-12-2015
2015 12 2 2015

60

Singapore, 
Thailand and 

Japan

Product Measures Notification No. and dateCountry

WTO News 
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Ratio Decidendi 
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