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Application of lesser duty rule in anti-dumping investigations

R EE P EAETREN
By Edouard Descotis

The Agreement on the Implementation
of Article VI of the General Agreement on
Tariffs and Trade (the “WTO Anti-Dumping
Agreement”) provides that anti-dumping
duties can be imposed on dumped imports
that cause injury to the domestic industry. It
also provides guidance to determine the level
of remedy which, in any case, cannotbe higher
than the margin of dumping.

Lesser duty rule in WTO Anti-Dumping
Agreement

Article 9 of the WTO Anti-Dumping
Agreement dealing with the application and
collection of the anti-dumping duties provides
for the possibility to limit the amount of duty
that can be applied to remedy dumping to
the amount necessary to remove injury to the
domestic industry, i.e. to limit the level of duty
to the injury margin. This rule is known as the
lesser duty rule and is not binding upon WTO
Members.

A thorough analysis of Article 9.1 of the
WTO Anti-Dumping Agreement demonstrates
that the imposition of anti-dumping duties is
governed by three general principles:

- First, it leaves it to the discretion of the
Authority whether or not to impose an
anti-dumping duty in cases where all

requirements for the imposition have been
fulfilled;

- Second, the question whether the amount
of anti-dumping duty to be imposed
shall be the full dumping margin or less is
decided by the Authority;

- Third, it states that the duty may be less
than the margin if such lesser duty would
be adequate to remove the injury to the
domestic industry.

In EC - Fasteners (China), the Appellate
Body observed that the second sentence of
Article 9.1 expresses a “preference [...] for
duties lesser than the margin of dumping, if
lesser duties are adequate to remove the injury
to the domestic industry. To express such a
preference, Article 9.1 uses the expression ‘it

» ]

is desirable’.

Article 9.1 of the WTO Anti-Dumping
Agreement thus establishes a mandatory
maximum (the full dumping margin) and a
recommended minimum (the injury margin)
for determiningthe level of anti-dumping duty
and leave WTO Members with the option to
choose whether to apply the lesser duty rule.
Lesser duty rule in India

The level of anti-dumping duties is
recommended by the Designated Authority

" Appellate Body Report, European Communities — Definitive Anti-Dumping Measures on Certain Iron or Steel
Fasteners from China (DS397), para. 336.
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and the decision to impose anti-dumping
duties is decided by the Ministry of Finance.
In determining the appropriate level of duties,
the Designated Authority has to follow the so-
called lesser duty rule.

Thelesser duty rule was introduced in India
in 1999 with Customs Notification No. 44/99-
Cus. (N.T.), dated 15-7-1999. A paragraph
(d) was added to Rule 4 of the Customs Tariff
(Identification, Assessment and Collection of
Anti-dumping Duty on Dumped Articles and
for Determination of Injury) Rules, 1995 (the
“AD Rules”) which provides that “[i]t shall
be the duty of the designated authority in
accordance with [the anti-dumping] rules”

“(d) to recommend the amount of anti-
dumping duty equal to the margin of
dumping or less, which if levied, would
removethe injury tothe domestic industry,
and the date of commencement of such
duty”.

India haslongbeen a strongsupporter of the
mandatory application of the lesser duty rule.
In 2005, India submitted a proposal on the
mandatory application of the lesser duty rule
to WTO Members.? However, the discussions
have been stalled and the lesser duty rule still
remains optional for WTO Members.

In accordance with Rule 4(d) of the AD
Rules, the Designated Authority is therefore
under the obligation to recommend an amount
of anti-dumping duty equal to the dumping
margin or the injury margin, whichever is
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the lowest. The AD Rules provide for a strict
application of the lesser duty rule and no
exception is foreseen.
Example of utilization of the lesser duty rule
As mentioned above, the lesser duty rule
is not binding upon WTO Members and its
application is optional. A majority of WTO
Members apply the lesser duty rule with two
notable exceptions: the United States and
China. Other countries like Australia and
Canada have chosen a middle of the road
approach and apply the lesser duty rule with
limitations. For instance, Australia modified its
anti-dumpinglegislation in 2013 to restrict the
application of the lesser duty rule in specific
cases. Thelesser duty rule may be disregarded
where the Australian industry includes at
least two small-medium enterprises, and/or,
where the normal value of the goods cannot
be determined by reference to the exporting
country’s market.? In Canada, the duties are
generally set at a level equal to the dumping
margin. However, the application of a lesser
duty is possible pursuant to a public interest
test, i.e., if the authority is of the opinion that
the imposition of anti-dumping duties in the
fullamount might not be in the public interest.
Other countrieslike the European Union, Brazil
and India strictly apply the lesser duty rule and
do not provide for any exceptions. However,
it is worth mentioning that the EU has been
engaged in a process to modernize its trade
defencelegislation since 2013. The European

2 Proposal on mandatory application of the lesser duty rule - Communication from India, 9 February 2005,

TN/RL/W/170.

3 Customs Tariff (Anti-Dumping) Amendment Act 2013, No. 94, 2013.
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Commission has proposed to remove the  Parliament and the European Union might
lesser duty rule in cases of circumvention,  soon have exceptions to the lesser duty rule.
subsidization or where structural raw material [The author is a Principal Associate,
distortions have been found to exist.* This  International Trade Practice, Lakshmikumaran
proposalis currently debated by the European & Sridharan, Delhi]
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Trade remedy measures against China

XF e [l SR B 87 5 Bt 17 3h

Product Country Measures Notification No. and date
=i 3 D BH-S KH #
1-Hydroxyethylidene-1, USA CVD - Preliminary affirmative 81 FR 62084 [C-570-046],
1-Diphosphonic Acid e determination and alignment of final dated 8-9-2016
27 W= B determination ADD determination 2016 95 8H
- B -5 SE AR B 3F B S R S 570,
R —5 81 FR 62084 [C-570-046]
1-Hydroxyethylidene-1, USA ADD - Preliminary determination 81 FR 61185 [A-570-045],
1-Diphosphonic Acid * postponed dated 6-9-2016
REZX PR F A5 A B A 20164 9A 68 ,

81 FR 61185 [A-570-045]
1-Phenyl-3-Methyl-5- India ADD extended till 23-8-2017 47/2016-Cus. (ADD),
Pyrazolone s consequent to initiation of Sunset dated 19-8-2016

Review
1-7R 5 -3 A 5.0t 20164£8H 191 ,
- K FEH &5 WA 5 R AT 1T B i
P Wk 200174 84 238 47/2016-Cus. (ADD)
Activated Carbon USA ADD administrative review — 81 FR 62088 [A-570-904],
FE M5 % Weighted average dumping margin dated 8-9-2016
determined 20164295 SH
SRR B
Aluminium Zinc Australia | ADD - Initiation of review for 2 Anti-dumping Notice No.
Coated Steel W AF|T | exporters 2016/87, dated 30-8-2016
PR ER IR FAGEE - P AN O 3 R R R & 2016488 300 ,
RG24 5 2016/875

4
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Proposal for a Regulation of the European Parliament and of the Council amending Council Regulation (EC)
No. 1225/2009 on protection against dumped imports from countries not members of the European Com-
munity and Council Regulation (EC) No 597/2009 on protection against subsidised imports from countries
not members of the European Community, 10 April 2013.
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Product Country Measures Notification No. and date
=i R 18 it #HES RH B
Amorphous Silica USA ADD - Affirmative preliminary 81 FR 60341 [A-570-038],
Fabric e determination of sales at less dated 1-9-2016
than fair value and preliminary
H |
Treh BER affirmative determination of critical 201659818 ,
s 81 FR 60341 [A-570-038]
RAGEE -5 € MR T EE N EH
EFHEEHNBREEESER
Barium carbonate EU ADD sunset review initiated 2016/C 298/05,
BRI 01 747} RRRIAEE EHLH dated 18-8-2016
2016484 181
2016/C 298/05
Biaxial Integral USA ADD - Affirmative preliminary 81 FR 56584 [A-570-036],
Geogrid Products 20 determination of sales at less than dated 22-8-2016
fair value and postponement of
WA+ T4 final determination 2(1)16[;'552?82425% ’570 036]
R -H € AR T E® HirE e
B BB R
Carbon and Alloy Steel USA CVD - Preliminary affirmative 81 FR 62871 [C-570-048],
Cut-to-Length Plate 25 ?etelrénination and aliQErXeDrg of dated 13-9-2016
N o inal determination wit
REERERR determination 2(1)11:6;6;};7113% 570-048
SN 5 M 9 L AR [C-570-0]
RE—H
Carbon and Alloy Steel USA ADD - Preliminary determination 81 FR 59185 [A-570-047],
Cut-to-Length Plate 20 postponed dated 29-8-2016
BASHERK FABEE - HE 5A 4 8% 20164 8A 291 |,
81 FR 59185 [A-570-047]
Carbon Steel Butt- USA Anti-dumping duty Order 81 FR 57562 [A-570-814],
Weld Pipe Fittings % continued after sunset review dated 23-8-2016
BAREEED A &R W E%EE RIBHEER S 20164£87 230 ,
81 FR 57562 [A-570-814]
Carbon steel fasteners Canada ADD and CVD mid-term review MOFCOM news,
T4 ] me initiated dated 5-9-2016
R AR A0 BRR T B e B R & 20164 9K 50 |
T %58 #hE
Carbon steel plate Taiwan ADD affirmative finding MOFCOM news,
B FR R BB | HEHREAHERR dated 19-8-2016
20164 8H8 191
T 5558 #E
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Product Country Measures Notification No. and date
=i 3 9 BHS KH #
Ceramic tiles EU ADD sunset review initiated 2016/C 336/06,
B g RERIHE FELE dated 13-9-2016
20164£9H 131 ,
2016/C 336/06
Clear float glass Australia | ADD measures continued Anti-dumping Notice No.
IR PR TE WAFT | 2% RGBSR 2016/85, dated 6-9-2016
20164£9H 6H ,
G445 5 2016/855
Cold-Rolled flat India Provisional ADD imposed 45/2016-Cus. (ADD),
products of alloy or B AE W Il Bt R A4 A dated 17-8-2016
non-alloy steel 201658H 17H ,
aEBE G SR 45/2016-Cus. (ADD)
5P AR =
Drawn Stainless Steel USA ADD final determination revised MOFCOM news,
Sinks 5| subject to the court decision dated 1-9-2016
B K e TRIEE R B RS BR FEHA & 201649H 1A |
g0
Fabricated industrial Canada ADD investigation initiated Canada Border Service Agency
steel components &k KRR AL Notice dated 12-9-2016
35 50T L SR 2016695 128 ,
MERBERFENE
Flat-rolled Products Egypt ADD investigation initiated MOFCOM news,
of Iron or Non-Alloy BR BRI EE dated 6-9-2016
Steel, Clad, Plated or 201659H 6H ,
SeIce 7 5 5
B AE A &M T
7=
Glass Fibre and articles India ADD continued after sunset review 48/2016-Cus. (ADD),
thereof B H &S5 Edks R IBsss dated 1-9-2016
Bim % REHR 2016494 18 ,
48/2016-Cus. (ADD)
Glazed packsand floor Argentina | ADD investigation initiated MOFCOM news,
tile FRE | REREHAE dated 19-8-2016
LR B 201648H 190,
T 5530 FiE
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Product Country Measures Notification No. and date
=i 3 9 #HS KH #
Grinding Balls Australia | Affirmative finding on Anti-dumping Notice No.
WREE Bk #AFE | Countervailing duty imposition 2016/91, dated 1-9-2016
€ P BRI R 2016494 18 ,
G445 5 2016/915
Heavy plate of non- EU ADD - Imports to be registered Commission Implementing
alloy or other alloy kB RABAS - 30 Regulation (EU) 2016/1357,
steel dated 9-8-2016
FEEHHMEE 201648 % , REMITER
WER &0 E52016/13578
Heavy steel plate Brazil Anti-circumvention investigation MOFCOM news,
E#H 2K initiated dated 15-8-2016
K F e 20164£8H 150
T 5530 HTiE
Herringbone Denim Argentina | Anti-dumping duty Order MOFCOM news,
Fabric W R continued after sunset review dated 8-9-2016
iRty ol H &2 H R4k 8 R BAE B & 20164£9A 81
g0
Hot Rolled flat sheets India Safeguard Duty recommended ENo.D-22011/47/2015/Pt-V,
and plates (excluding B SRR T A dated 2-8-2016
hot rolled flat products 201688 21 ,
in coil form) of alloy or D-22011/47/2015/Pt-V
non-alloy steel
BRBIE LRI
TH (BDLERR
Hy &L AR =4 )
Hot-rolled flat products India Provisional ADD imposed 44/2016-Cus. (ADD),
of alloy or non-alloy 21l A W Il Bt 2 A dated 8-8-2016
steel 201658H 8H ,
AERIESERE 44/2016-Cus. (ADD)
F AR
Hydrofluorocarbon USA Anti-dumping Duty Order issued 81 FR 55436 [A-570-028],
Blends 35| & AR ES1E B S dated 19-8-2016
2R &Y R E B4 2016487 198 ,
81 FR 55436 [A-570-028]
Leather shoes EU ADD final determination revised MOFCOM news,
¥ T B Rk B subject to the court decision dated 23-8-2016

R 35 e 8 1 2 R B 4

20164 8H 230 , i 5HEHTHE
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Product Country Measures Notification No. and date
=i 3 18 it #HS KH #
Para Nitroaniline India ADD extended till 8-9-2017 49/2016-Cus. (ADD),
BB 3 21 consequent to initiation of sunset dated 7-9-2016
Z\g;lv EEWH, REHHRERE el oK
& ) I
2017494 SH 49/2016-Cus. (ADD)
PET Egypt Safeguard investigation terminated MOFCOM news,
RME_HRZ PR KR 2k R SR A dated 2-9-2016
2016498 28 ,
T 5558 #E
Porcelain-on-Steel USA Anti-dumping duty Order 81 FR 53120 [A-570-506],
Cooking Ware ¥ continued after sunset review dated 11-8-2016
EEFA H %5 % J5 4 5 R IR S5 Ak Fr & 20164£8H 118 ,
81 FR 53120 [A-570-506]
PVC Flex Films India ADD continued after sunset review 42/2016-Cus. (ADD),
PVCH& i HVEE H &5 ™ 5 4 SR AT SR B dated 8-8-2016
20164 8H 81 ,
42/2016-Cus. (ADD)
Rubber chemicals India ADD extended till 19-10-2017 40/2016-Cus. (ADD),
- (MBTS) 210553 consequent to initiation of sunset dated 8-8-2016
Dibenzothiazole review 20164£8H 8H |
LB (MBTS) ARSI
Seamless carbon steel Brazil ADD sunset review investigation MOFCOM news,
tube i initiated dated 12-9-2016
T e RN S K& RHE FEHAE 2016498 120 |
T 5558 #E
Silicon photovoltaic EU Terminated four producers’ price MOFCOM news,
modules and the key Bk B undertaking dated 25-8-2016
parts 2% 1B O R A PR Y A AR K 2016485 25H |
Am AR RE SRR 4H 1 i 4530 %7 ]
FEFHMH
Small Diameter USA ADD administrative review — 81 FR 62474 [A-570-929],
Graphite Electrodes x Weighted average dumping dated 9-9-2016
NERR B R margin determined 20164595 9 |

FAG S A7 B - 5E An AL F 34 151
IR =

81 FR 62474 [A-570-929]
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Product Country Measures Notification No. and date
=i 3 18 it #HS KH #
Sodium Nitrite India ADD extended till 16-8-2017 39/2016-Cus. (ADD),
0 RS R consequent to initiation of sunset dated 8-8-2016
R E 2017 ik
& LA 7
&85 160 39/2016-Cus. (ADD)
Stainless Steel Sheet USA ADD - Preliminary affirmative MOFCOM news,
and Strip % determinations dated 13-9-2016
TGEHRATA 0w #1 FRAGUH - H R AT 2016495 134
T 555 FiE
Straight manual saw Argentina | ADD sunset review investigation MOFCOM news,
blades of high speed W AR 2 initiated dated 8-9-2016
steel RERIHH FEHFRE 2016498 8H ,
RERNFILEER 7 455 HiE
Sulfanilic Acid USA ADD sunset review investigation MOFCOM news,
TR R £ initiated dated 2-9-2016
X IGEEE EEHHE 20164£9H 21 ,
T 5550 FE
Tyres — Truck and Bus USA ADD - Preliminary affirmative 81 FR 61186 [A-570-040],
tyres £E determinations of sales at less than dated 6-9-2016
wEsFEREE ;a; t\;a;lrllz gnd Final determination 2016429 68 |
I
S R -4 R IET T 6 SIVARELLEG o)
B B R AR
Uncovered Innerspring USA ADD administrative review — 81FR 62729 [A-570-928],
Units £[E Weighteéi averageddumping dated 12-9-2016
2 . in determine
SR ETH P B margin ¢ 20164295 128 ,
SRR
Viscose Staple Fibre India ADD continued after sunset review 43/2016-Cus. (ADD),
excluding Bamboo B H &5 % 52k s 4F W = 1B as R dated 8-8-2016
Fibre 201648 8
B 7 & 4k DL 5P K 43/2016-Cus. (ADD)
IR £
Wire rod Chile ADD investigation initiated MOFCOM news,
X BH & R A A & dated 30-8-2016
20164£8H 308 ,
T 5530 HTiE
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. BEEmILW
7= i

Product Country Measures Notification No. and date

=i R 18 it #HS KH #
Zinc Coated Australia ADD - Initiation of review for 4 Anti-dumping Notice No.
(Galvanised) Steel AR | exporters 2016/86, dated 30-8-2016
YEEE IR RAGEE - SR O B R R EH 20164£8H 308 ,

B AR~ 55 2016/365

Zinc, zinc alloy flat Taiwan ADD affirmative finding MOFCOM news, dated 19-8-
rolled product BEHX | BERRIEHRR 2016

201648A 190 , & &

Trade remedy measures by China

H [ R BUHY 52 5 B
Product Country Measures Notification No. and date
=i g3 18 BH5 RH B
Broiler Products USA ADD affirmative ruling after sunset MOFCOM Announcement No.
SRRIAP LY X review 41 0f 2016, dated 22-8-2016
H &S % FEEERIMELER 2016485 228 |
M5 #2016 A EE41S
Catechol USA Solvay USA Inc. is the successor of MOFCOM Announcement No.
AR z Rhodia Inc. 39 0f 2016, dated 17-8-2016
FRGEEEAFR AR REE T 2016487 17H
T JNET B 1| %4k % ’
B R 2 F] B BRI S 554k R e 2001 6 /25 5305
Iron-based Amorphous | Japanand | ADD - Preliminary affirmative MOFCOM Announcement No.
Alloy Ribbon USA ruling 42 of 2016, dated 20-8-2016
Biesagwy | FAREE | RiEs-EEEDR 20164 87 208 |
M 5320164 A 425
High performance EU and ADD measures terminated MOFCOM Announcement No.
stainless seamless steel Japan &b R ABEE T 34 of 2016, dated 22-8-2016
tube BREAIH & 20164 8 228
RSB TC4E 5 2520164 /5 348
WE
Potato starch EU CVD mid-term review initiated MOFCOM Announcement No.
oA E B Wk B RERAIGER EHIEE 43 of 2016, dated 14-9-2016
2016494 14R
5320164 A& 435
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2016%F9H9H , HEFREXERE
WTO% i IR HL S 1TEEE . HIEIAR
XEEHESMMNRITHEAM T EXRER
THRAQARMPE. FFHRE , EDEIAN
BB, MAEEL , RAH , DFEEE
M, BRI, BER | ShE MR ETR
B 18 AT A IR AT AL R A T IESERY RS
o

EEIENR , FRBRIEETRAT
SEZRINENEXN AR mEYE A K
DERER T XBENDENEIAE.
EX R ERE LIFEBERDESEP,
TRANNBE19M4FXBRMREZ B DE
B3.4% , EXENEENE O mE
B ERNTFNFE , Att5E5REH
KRR IEREININE2.1%T — Ko

% H Xt 3% % 38 B9 7= fm BV 3 O PR &1 LA
R3S LR = mIB < B0 B ks &
B8 48 40 i
20168H19R , HEAAL K 7 HEX
BIRHWXTERZIHMRERH Q4 | &
RFMEAIE REVIERE (DS475 ) VTR
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BUBIEREXNER, ZFHIREZEX
Sk BEEN KB RA XK OER R
{EE R AMIEBE ( DS464 )

B B o A B A WU B B

FH, ARNBAHNBE R’ P
FEGRNINE , AT ERHEELETT ,
AT FSH>= mESREFERELL,
ER X HFESHELEZAREE DI
MEMRMBR , RAiRRT IEdH
BHE. ZBRIAN , RETAMETIHEER
RRMHAE~REANHIE  MELBUFRES
MR B mAEZ 2 B E RiE BORH
BEAEFERENERMEAEMBIERRT
BEM, [20165F8H2H , XHFKFH Z
JEBE &R R Husteel Co. Ltd. v. United
States]
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