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Article 
Application of lesser duty rule in anti-dumping investigations

By  Edouard Descotis

1  Appellate Body Report, European Communities – Definitive Anti-Dumping Measures on Certain Iron or Steel 
Fasteners from China (DS397), para. 336.

The Agreement on the Implementation 
of Article VI of the General Agreement on 
Tariffs and Trade (the “WTO Anti-Dumping 
Agreement”) provides that anti-dumping 
duties can be imposed on dumped imports 
that cause injury to the domestic industry. It 
also provides guidance to determine the level 
of remedy which, in any case, cannot be higher 
than the margin of dumping. 
Lesser duty rule in WTO Anti-Dumping 
Agreement

Article 9 of the WTO Anti-Dumping 
Agreement dealing with the application and 
collection of the anti-dumping duties provides 
for the possibility to limit the amount of duty 
that can be applied to remedy dumping to 
the amount necessary to remove injury to the 
domestic industry, i.e. to limit the level of duty 
to the injury margin. This rule is known as the 
lesser duty rule and is not binding upon WTO 
Members.

A thorough analysis of Article 9.1 of the 
WTO Anti-Dumping Agreement demonstrates 
that the imposition of anti-dumping duties is 
governed by three general principles:
- First, it leaves it to the discretion of the 

Authority whether or not to impose an 
anti-dumping duty in cases where all 

requirements for the imposition have been 
fulfilled;

- Second, the question whether the amount 
of anti-dumping duty to be imposed 
shall be the full dumping margin or less is 
decided by the Authority;

- Third, it states that the duty may be less 
than the margin if such lesser duty would 
be adequate to remove the injury to the 
domestic industry.

In EC – Fasteners (China), the Appellate 
Body observed that the second sentence of 
Article 9.1 expresses a “preference […] for 
duties lesser than the margin of dumping, if 
lesser duties are adequate to remove the injury 
to the domestic industry. To express such a 
preference, Article 9.1 uses the expression ‘it 
is desirable’.”1

Article 9.1 of the WTO Anti-Dumping 
Agreement thus establishes a mandatory 
maximum (the full dumping margin) and a 
recommended minimum (the injury margin) 
for determining the level of anti-dumping duty 
and leave WTO Members with the option to 
choose whether to apply the lesser duty rule.
Lesser duty rule in India

The level of anti-dumping duties is 
recommended by the Designated Authority 
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and the decision to impose anti-dumping 
duties is decided by the Ministry of Finance. 
In determining the appropriate level of duties, 
the Designated Authority has to follow the so-
called lesser duty rule. 

The lesser duty rule was introduced in India 
in 1999 with Customs Notification No. 44/99-
Cus. (N.T.), dated 15-7-1999. A paragraph 
(d) was added to Rule 4 of the Customs Tariff 
(Identification, Assessment and Collection of 
Anti-dumping Duty on Dumped Articles and 
for Determination of Injury) Rules, 1995 (the 
“AD Rules”) which provides that “[i]t shall 
be the duty of the designated authority in 
accordance with [the anti-dumping] rules” 
 “(d) to recommend the amount of anti-

dumping duty equal to the margin of 
dumping or less, which if levied, would 
remove the injury to the domestic industry, 
and the date of commencement of such 
duty”.

India has long been a strong supporter of the 
mandatory application of the lesser duty rule. 
In 2005, India submitted a proposal on the 
mandatory application of the lesser duty rule 
to WTO Members.2 However, the discussions 
have been stalled and the lesser duty rule still 
remains optional for WTO Members.

In accordance with Rule 4(d) of the AD 
Rules, the Designated Authority is therefore 
under the obligation to recommend an amount 
of anti-dumping duty equal to the dumping 
margin or the injury margin, whichever is 

the lowest. The AD Rules provide for a strict 
application of the lesser duty rule and no 
exception is foreseen. 
Example of utilization of the lesser duty rule

As mentioned above, the lesser duty rule 
is not binding upon WTO Members and its 
application is optional. A majority of WTO 
Members apply the lesser duty rule with two 
notable exceptions: the United States and 
China. Other countries like Australia and 
Canada have chosen a middle of the road 
approach and apply the lesser duty rule with 
limitations. For instance, Australia modified its 
anti-dumping legislation in 2013 to restrict the 
application of the lesser duty rule in specific 
cases. The lesser duty rule may be disregarded 
where the Australian industry includes at 
least two small-medium enterprises, and/or, 
where the normal value of the goods cannot 
be determined by reference to the exporting 
country’s market.3 In Canada, the duties are 
generally set at a level equal to the dumping 
margin. However, the application of a lesser 
duty is possible pursuant to a public interest 
test, i.e., if the authority is of the opinion that 
the imposition of anti-dumping duties in the 
full amount might not be in the public interest. 
Other countries like the European Union, Brazil 
and India strictly apply the lesser duty rule and 
do not provide for any exceptions. However, 
it is worth mentioning that the EU has been 
engaged in a process to modernize its trade 
defence legislation since 2013. The European 

2  Proposal on mandatory application of the lesser duty rule – Communication from India, 9 February 2005, 
TN/RL/W/170.

3  Customs Tariff (Anti-Dumping) Amendment Act 2013, No. 94, 2013.
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Product Measures Notification No. and dateCountry

1-Hydroxyethylidene-1, 
1-Diphosphonic Acid

CVD - Preliminary affirmative 
determination and alignment of final 
determination ADD determination

-

81 FR 62084 [C-570-046], 
dated 8-9-2016
2016 9 8
81 FR 62084 [C-570-046]

USA

Trade Remedy News 
Trade remedy measures against China

Commission has proposed to remove the 
lesser duty rule in cases of circumvention, 
subsidization or where structural raw material 
distortions have been found to exist.4 This 
proposal is currently debated by the European 

Parliament and the European Union might 
soon have exceptions to the lesser duty rule.

[The author is a Principal Associate, 
International Trade Practice, Lakshmikumaran 
& Sridharan, Delhi]

4  Proposal for a Regulation of the European Parliament and of the Council amending Council Regulation (EC) 
No. 1225/2009 on protection against dumped imports from countries not members of the European Com-
munity and Council Regulation (EC) No 597/2009 on protection against subsidised imports from countries 
not members of the European Community, 10 April 2013.

1-Hydroxyethylidene-1, 
1-Diphosphonic Acid

ADD - Preliminary determination 
postponed

-

81 FR 61185 [A-570-045], 
dated 6-9-2016
2016 9 6
81 FR 61185 [A-570-045]

USA

Aluminium Zinc 
Coated Steel

ADD – Initiation of review for 2 
exporters

-

Anti-dumping Notice No. 
2016/87, dated 30-8-2016
2016 8 30

2016/87

Australia

Activated Carbon ADD administrative review – 
Weighted average dumping margin 
determined

-

81 FR 62088 [A-570-904], 
dated 8-9-2016
2016 9 8
81 FR 62088 [A-570-904]

USA

1-Phenyl-3-Methyl-5-
Pyrazolone
1- -3- -5-

ADD extended till 23-8-2017 
consequent to initiation of Sunset 
Review

2017 8 23

47/2016-Cus. (ADD), 
dated 19-8-2016
2016 8 19
47/2016-Cus. (ADD) 

India
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Product Measures Notification No. and dateCountry

Biaxial Integral 
Geogrid Products

ADD - Affirmative preliminary 
determination of sales at less than 
fair value and postponement of 
final determination

-

81 FR 56584 [A-570-036], 
dated 22-8-2016
2016 8 22
81 FR 56584 [A-570-036]

USA

Barium carbonate ADD sunset review initiated 2016/C 298/05, 
dated 18-8-2016
2016 8 18
2016/C 298/05

EU

Amorphous Silica 
Fabric

ADD - Affirmative preliminary 
determination of sales at less 
than fair value and preliminary 
affirmative determination of critical 
circumstances

-

81 FR 60341 [A-570-038], 
dated 1-9-2016
2016 9 1
81 FR 60341 [A-570-038]

USA

Carbon steel plate ADD affirmative finding MOFCOM news, 
dated 19-8-2016
2016 8 19

Taiwan

Carbon steel fasteners ADD and CVD mid-term review 
initiated

MOFCOM news, 
dated 5-9-2016
2016 9 5

Canada

Carbon Steel Butt-
Weld Pipe Fittings

Anti-dumping duty Order 
continued after sunset review

81 FR 57562 [A-570-814], 
dated 23-8-2016
2016 8 23
81 FR 57562 [A-570-814]

USA

Carbon and Alloy Steel 
Cut-to-Length Plate

ADD – Preliminary determination 
postponed

-

81 FR 59185 [A-570-047], 
dated 29-8-2016
2016 8 29
81 FR 59185 [A-570-047]

USA

Carbon and Alloy Steel 
Cut-to-Length Plate

CVD - Preliminary affirmative 
determination and alignment of 
final determination with ADD 
determination

-

81 FR 62871 [C-570-048], 
dated 13-9-2016
2016 9 13
81 FR 62871 [C-570-048]

USA
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Product Measures Notification No. and dateCountry

Glazed packsand floor 
tile

ADD investigation initiated MOFCOM news, 
dated 19-8-2016
2016 8 19

Argentina

Glass Fibre and articles 
thereof

ADD continued after sunset review 48/2016-Cus. (ADD), 
dated 1-9-2016
2016 9 1
48/2016-Cus. (ADD)

India

Flat-rolled Products 
of Iron or Non-Alloy 
Steel, Clad, Plated or 
Coated

ADD investigation initiated MOFCOM news, 
dated 6-9-2016
2016 9 6

Egypt

Fabricated industrial 
steel components

ADD investigation initiated Canada Border Service Agency 
Notice dated 12-9-2016
2016 9 12

Canada

Drawn Stainless Steel 
Sinks

ADD final determination revised 
subject to the court decision

MOFCOM news, 
dated 1-9-2016
2016 9 1

USA

Cold-Rolled flat 
products of alloy or 
non-alloy steel

Provisional ADD imposed 45/2016-Cus. (ADD),
 dated 17-8-2016
2016 8 17
45/2016-Cus. (ADD)

India

Clear float glass ADD measures continued Anti-dumping Notice No. 
2016/85, dated 6-9-2016
2016 9 6

2016/85

Australia

Ceramic tiles ADD sunset review initiated 2016/C 336/06, 
dated 13-9-2016
2016 9 13
2016/C 336/06

EU
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Product Measures Notification No. and dateCountry

Leather shoes ADD final determination revised 
subject to the court decision

MOFCOM news, 
dated 23-8-2016
2016 8 23

EU

Hydrofluorocarbon 
Blends

Anti-dumping Duty Order issued 81 FR 55436 [A-570-028], 
dated 19-8-2016
2016 8 19
81 FR 55436 [A-570-028]

USA

Hot-rolled flat products 
of alloy or non-alloy 
steel

Provisional ADD imposed 44/2016-Cus. (ADD), 
dated 8-8-2016
2016 8 8
44/2016-Cus. (ADD)

India

Hot Rolled flat sheets 
and plates (excluding 
hot rolled flat products 
in coil form) of alloy or 
non-alloy steel

Safeguard Duty recommended F.No.D-22011/ 47/2015/Pt-V, 
dated 2-8-2016
2016 8 2
D-22011/ 47/2015/Pt-V

India

Herringbone Denim 
Fabric

Anti-dumping duty Order 
continued after sunset review

MOFCOM news, 
dated 8-9-2016
2016 9 8

Argentina

Heavy steel plate Anti-circumvention investigation 
initiated

MOFCOM news, 
dated 15-8-2016
2016 8 15

Brazil

Heavy plate of non-
alloy or other alloy 
steel

ADD – Imports to be registered
-

Commission Implementing 
Regulation (EU) 2016/1357, 
dated 9-8-2016
2016 8 9

2016/1357

EU

Grinding Balls Affirmative finding on 
Countervailing duty imposition

Anti-dumping Notice No. 
2016/91, dated 1-9-2016
2016 9 1

2016/91

Australia
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Product Measures Notification No. and dateCountry

Small Diameter 
Graphite Electrodes

ADD administrative review – 
Weighted average dumping 
margin determined

-

81 FR 62474 [A-570-929], 
dated 9-9-2016
2016 9 9
81 FR 62474 [A-570-929]

USA

Silicon photovoltaic 
modules and the key 
parts

Terminated four producers’ price 
undertaking

MOFCOM news, 
dated 25-8-2016
2016 8 25

EU

Seamless carbon steel 
tube

ADD sunset review investigation 
initiated

MOFCOM news, 
dated 12-9-2016
2016 9 12

Brazil

Rubber chemicals 
– (MBTS) 
Dibenzothiazole 
disulphide

MBTS

ADD extended till 19-10-2017 
consequent to initiation of sunset 
review

2017 10 19

40/2016-Cus. (ADD), 
dated 8-8-2016
2016 8 8
40/2016-Cus. (ADD)

India

PVC Flex Films
PVC

ADD continued after sunset review 42/2016-Cus. (ADD), 
dated 8-8-2016
2016 8 8
42/2016-Cus. (ADD)

India

Porcelain-on-Steel 
Cooking Ware

Anti-dumping duty Order 
continued after sunset review

81 FR 53120 [A-570-506], 
dated 11-8-2016
2016 8 11
81 FR 53120 [A-570-506]

USA

PET Safeguard investigation terminated MOFCOM news, 
dated 2-9-2016
2016 9 2

Egypt

Para Nitroaniline ADD extended till 8-9-2017 
consequent to initiation of sunset 
review

2017 9 8

49/2016-Cus. (ADD), 
dated 7-9-2016
2016 9 7
49/2016-Cus. (ADD)

India
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Product Measures Notification No. and dateCountry

Wire rod ADD investigation initiated MOFCOM news, 
dated 30-8-2016
2016 8 30

Chile

Viscose Staple Fibre 
excluding Bamboo 
Fibre

ADD continued after sunset review 43/2016-Cus. (ADD), 
dated 8-8-2016
2016 8 8
43/2016-Cus. (ADD)

India

Uncovered Innerspring 
Units

ADD administrative review – 
Weighted average dumping 
margin determined

-

81 FR 62729 [A-570-928], 
dated 12-9-2016
2016 9 12
81 FR 62729 [A-570-928]

USA

Tyres – Truck and Bus 
tyres

-

ADD - Preliminary affirmative 
determinations of sales at less than 
fair value and Final determination 
postponed

-

81 FR 61186 [A-570-040], 
dated 6-9-2016
2016 9 6
81 FR 61186 [A-570-040]

USA

Sulfanilic Acid ADD sunset review investigation 
initiated

MOFCOM news, 
dated 2-9-2016
2016 9 2

USA

Straight manual saw 
blades of high speed 
steel

ADD sunset review investigation 
initiated

MOFCOM news, 
dated 8-9-2016
2016 9 8

Argentina

Stainless Steel Sheet 
and Strip

ADD - Preliminary affirmative 
determinations

-

MOFCOM news, 
dated 13-9-2016
2016 9 13

USA

Sodium Nitrite ADD extended till 16-8-2017 
consequent to initiation of sunset 
review

2017
8 16

39/2016-Cus. (ADD), 
dated 8-8-2016
2016 8 8
39/2016-Cus. (ADD)

India
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Product Measures Notification No. and dateCountry

Zinc Coated 
(Galvanised) Steel

ADD – Initiation of review for 4 
exporters

-

Anti-dumping Notice No. 
2016/86, dated 30-8-2016
2016 8 30

2016/86

Australia

Zinc, zinc alloy flat 
rolled product

ADD affirmative finding MOFCOM news, dated 19-8-
2016
2016 8 19

Taiwan

Potato starch CVD mid-term review initiated MOFCOM Announcement No. 
43 of 2016, dated 14-9-2016
2016 9 14

2016 43

EU

High performance 
stainless seamless steel 
tube

ADD measures terminated MOFCOM Announcement No. 
34 of 2016, dated 22-8-2016

2016 8 22

2016 34

EU and 
Japan

Iron-based Amorphous 
Alloy Ribbon

ADD – Preliminary affirmative 
ruling

-

MOFCOM Announcement No. 
42 of 2016, dated 20-8-2016

2016 8 20

2016 42

Japan and 
USA

Trade remedy measures by China

Product Measures Notification No. and dateCountry

Broiler Products ADD affirmative ruling after sunset 
review

MOFCOM Announcement No. 
41 of 2016, dated 22-8-2016

2016 8 22

2016 41

USA

Catechol Solvay USA Inc. is the successor of 
Rhodia Inc.

MOFCOM Announcement No. 
39 of 2016, dated 17-8-2016

2016 8 17

2016 39

USA
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WTO News 



INTERNATIONAL TRADE AMICUS / September, 2016

12
© 2016  Lakshmikumaran & Sridharan, India
All rights reserved

Ratio Decidendi 
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