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Article 
Transparency and confidentiality in AD investigation proceedings

 By Atul Gupta 

Investigation process adopted by the 
Designated Authority in anti-dumping 
cases has recently been called into question 
before the Hon’ble Delhi High Court by 
the participating exporters. Proceeding has 
been challenged mainly on the ground that 
the Designated Authority failed to supply 
the information and data relied upon by it in 
the investigation (SanDisk International vs. 
Designated Authority1).  

One of the basic requirements in an anti-
dumping duty investigation is to establish 
the volume and value of the product under 
consideration. Product under consideration 
is the subject product which is imported and 
alleged to be dumped in India. The field 
formations or the department of customs in 
India receives information from the importers 
regarding the imports when the bills of 
entries are filed at the customs port. Such 
transaction-wise import data is received at 
various customs ports, airports and stations. 
The department of customs disseminates such 
information to various private agencies who 
in turn are entitled to provide such transaction 
by transaction data upon demand to various 
users of such data. 

One of the government department under 
the Ministry of Commerce & Industries (i.e. 
the same Ministry under which the Designated 

Authority for anti-dumping duty functions) 
known as Directorate General of Commercial 
Intelligence and Statistics (DGCI&S) also 
receives the transaction-wise import and 
export data from the department of customs. 
The DGCI&S compiles such data received 
from different customs ports, airports and 
stations. The DGCI&S like other private 
agencies makes available the import/export 
statistics to various users of such transaction-
wise data. Such data is provided based on the 
HS codes.  

Applicants seeking imposition of anti-
dumping duties and safeguard duties on 
various goods are one of the biggest users of 
such import statistics in India. The application 
of such trade remedy measures is based on 
import statistics indicating (i) the volume 
of imports; (ii) landed value of imports; (iii) 
ex-factory export price for the exporters/
producers in foreign countries. Therefore, such 
data is relied upon to establish (a) the injury 
to the Domestic Industry; (b) the causal link 
between import and injury to the Domestic 
Industry; (c) the injury margin; (d) dumping 
margin by using the ex-factory export price. 

There is delay in supply of such data 
by DGCI&S in comparison to the private 
agencies. Therefore, at the time of submission 
of application for trade remedy measures, data 

1  High Court of Delhi, Judgment dated 18 March, 2015, WP(C) 744/2015 & CM Nos. 1319/2015, 2662/2015
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obtained from private agencies is used for 
above purposes and a copy of the transaction-
wise import data along-with the methodology 
used to compile it is also provide with the 
application. Such transaction-wise data 
along-with the methodology to compile it 
is made available so that the Designated 
Authority as well as the other interested parties 
may comment upon the correctness of the 
transaction-wise import data as well as the 
methodology adopted to arrive at the precise 
product under consideration which is alleged 
to be dumped in India. 

Subsequently, the transaction-wise import 
data is also provided by DGCI&S to such 
applicant Domestic Industry after authentication 
by the Designated Authority.2 The domestic 
industry compiles the transaction-wise data 
and submits it to the Designated Authority 
who uses it finally in the investigation. In few 
instances, Designated Authority uses data 
from private agencies after considering the 
fact that the volume of import arrived at from 
the DGCI&S transaction-wise data is lower 
than that arrived from the transaction-wise 
import data received from private agencies. 
In other cases, the Designated Authority 
extensively uses the DGCI&S data in its final 
determinations i.e. final findings. 

The Indian AD rules as well as the WTO 
Anti-dumping Agreement investigations 
require the Designated Authority to disclose to 
the interested parties the information which is 
used by it in the investigations. It may be noted 

that the submitter of the information may seek 
confidentiality over the information if it shows 
‘good cause’ for the same. For example, a 
good cause can be said to exist, if it is shown 
that the disclosure of the information may give 
advantage to the competitors. 

In the case of European Communities – 
Definitive Anti-Dumping Measures on Certain 
Iron or Steel Fasteners from China, DS/397, 
WTO Appellate Body in para. 537 held:

The requirement to show ‘good cause’ 
for confidential treatment applies to both 
information that is ‘by nature’ confidential and 
that which is provided to the authority “on a 
confidential basis”. The “good cause” alleged 
must constitute a reason sufficient to justify 
the withholding of information from both the 
public and from the other parties interested in 
the investigation, who would otherwise have 
a right to view this information under Article 
6 of the Anti-Dumping Agreement.

The transaction-wise import data pertains 
to exporters/importers and not the domestic 
industry. Therefore, the interested party 
who could be seen as legitimately entitled to 
claim confidentiality over such data are the 
exporters/importers of the subject product. 
The applicant domestic industry cannot be 
seen as the interested party who can have 
access to such data and also be allowed to 
claim confidentiality over such data. 

Such transaction-wise import data is not 
considered as confidential by the DGCI&S. 
The DGCI&S policy’s stipulations with regards 

2  Data Dissemination Policy and Fee Structure, available at httpdgciskol.nic.inpricing.asp
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data dissemination is stated below3: 
...Transaction wise import data, suppressing 

the identity of the importers are provided 
to different private users for anti-dumping 
investigations after proper authentication 
by the Directorate General of Anti-Dumping 
and Allied Duties (DGAD). The following 
particulars of transaction level data are 
provided to the users under the Right to 
Information Act, 2005:

Interestingly, the Designated Authority 
usually declines to share transaction by 
transaction import data relied upon by them 
with the exporters/importers by treating it as 
confidential. As stated above, this is despite the 
undisputed fact that information pertains to 
them and is used against them. The domestic 
industry has access to such information without 
any restrictions even though such information 
does not pertain to the domestic industry. 

Further, for the purpose of sharing of the 
information submitted during the course of 
investigation, it is immaterial to determine 
the need for use of such information by the 
interested parties. The test is whether such 
information, used in the investigation by 
the Authority, is finally relied upon in the 
determination or not. 

In the investigation concerning import of USB 
Flash Drives, the applicant domestic producer 
relied upon and submitted with the application 
the transaction-wise import statistics obtained 
from Cybex Exim Solutions (P) Ltd. (Cybex). 
After a year, the applicant domestic producer 

modified the data substantially and then again 
in the post hearing written submission further 
modified the data. The volume estimated by 
the applicant domestic producer from DGCI&S 
data was substantially lower than the volume 
estimated based on the same DGCI&S data 
by the Designated Authority in its final finding. 
Designated Authority refused to provide the 
relied upon transaction by transaction import 
statistics and the methodology used to refine 
the raw data to arrive at the volume and value 
of the product under consideration.  

Also, during whole of the investigation 
proceedings, the interested parties made all 
submissions based on the import statistics 
provided by the domestic industry from 
Cybex. The participating exporters in the 
investigation challenged the final finding of 
the Designated Authority due to the failure 
to provide information relied upon by the 
Designated Authority which prejudiced their 
interest and right to effectively participate in the 
investigation process. Due to the violation of 
principles of natural justice in the investigation 
process, the Hon’ble High Court intervened 
under Article 226 of the Constitution and 
quashed the impugned recommendation, as 
a result of which, no anti-dumping duty was 
imposed on import of USB Flash Drives.

Union of India and domestic industry 
challenged the decision of the Hon’ble High 
Court in aforesaid case before the Hon’ble 
Supreme Court. Both, the Union of India and 
domestic industry are opposing the decision of 

3  Ibid



INTERNATIONAL TRADE AMICUS / August , 2015

5
© 2015  Lakshmikumaran & Sridharan, India
All rights reserved

4  Order dated May 22, 2015 in Special Leave to Appeal (C) No(s). 13583/2015
5  See Notification21/2015-Cus (ADD), dt. 22-05-2015,

Hon’ble Supreme Court will be critical to the 
method adopted by the Designated Authority 
in investigation proceedings in future. In 
conclusion, the outcome of these decisions is 
also critical owing to the export interest that 
exporters and other WTO member countries 
have in India. Careful scrutiny can be expected 
of this legal development by the outside world 
as it would determine the extent of their role 
and effective participation in future anti-
dumping investigation.      

[ T h e  a u t h o r  i s  a  J o i n t  Pa r t n e r, 
Lakshmikumaran & Sridharan, New Delhi]

the Hon’ble High Court which has essentially 
stressed upon the inveterate ‘fairness’ in the 
investigation process. Hon’ble Supreme Court 
has granted an interim stay on the decision of 
the Hon’ble High Court4 while the matters are 
now pending before it. Relying on such interim 
stay, Government of India issued the anti-
dumping duty notification implementing the 
recommendation of the Designated Authority 
which was originally quashed by the Hon’ble 
Delhi High Court.5

Since the issue involved is systemic, the 
outcome of these appeals pending before 

Product Measures Notification No. and dateCountry

Trade Remedy News 
Trade remedy measures against China

Alloy steel hot-rolled 
rod

ADD investigation initiated MOFCOM news dated 15-7-2015
2015 7 15

Columbia

Candan universal joint 
and ball basket 

Definitive ADD duty imposed MOFCOM news dated 4-8-2015
2015 8 4

Argentina

Auto glass ADD investigation initiated MOFCOM news dated 10-7-2015
2015 7 10

Brazil

Aluminium wheel Terminated ADD accelerate review MOFCOM news dated 4-8-2015
2015 8 4

Australia

Aluminium Extrusions ADD and CVD - Initiation of an 
exemption inquiry

-

Anti-dumping Notice No. 
2015/78, dated 16-7-2015
2015 7 16

2015/78

Australia
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Product Measures Notification No. and dateCountry

Candles, tapers  and 
the like 

ADD repealed Commission Implementing 
Regulation (EU) 2015/1361, 
dated 6-8-2015
2015 8 6

2015/1361

Crepe Paper Products Affirmative ADD sunset review 80 FR 46954 [A-570-895], 
dated 6-8-2015
2015 8 6
80 FR 46954 [A-570-895]

USA

Compact Fluorescent 
Lamps

Definitive anti-dumping duty re-imposed 34/2015- Cus. (ADD), 
dated 28-7-2015
2015 7 28
34/2015- Cus. (ADD)

India

Chloropicrin Affirmative ADD sunset review 80 FR 47467 [A-570-002], 
dated 7-8-2015
2015 8 7
80 FR 47467 [A-570-002]

USA

Ceramic glazed tiles 
other than vitrified tiles

ADD – Finalisation of provisional 
assessment in respect of specified 
producer and exporter

-

35/2015- Cus. (ADD), 
dated 31-7-2015
2015 7 31
35/2015- Cus. (ADD)

India

Cased Pencils ADD new shipper review initiated 80 FR 47469 [A-570-827], 
dated 7-8-2015
2015 8 7
80 FR 47469 [A-570-827]

USA

Carbon steel welded 
joint

Affirmative ADD sunset review 
determination

MOFCOM news 
dated 3-7-2015
2015 7 3

Mexico

Carbon steel nut ADD sunset review initiated MOFCOM news dated 24-7-2015
2015 7 24

Mexico

Carbazole Violet 
Pigment 23

Affirmative ADD sunset review 80 FR 46955 [A-570-892], 
dated 6-8-2015
2015 8 6
80 FR 46955 [A-570-892]

USA

EU



INTERNATIONAL TRADE AMICUS / August , 2015

7
© 2015  Lakshmikumaran & Sridharan, India
All rights reserved

Product Measures Notification No. and dateCountry

Magnesia Carbon 
bricks

ADD and CVD sunset review initiated 80 FR 45945 [A-570-954 and 
C-570-955], dated 3-8-2015
2015 8 3 80 FR 45945 
[A-570-954 and C-570-955]

USA

Hydrofluorocarbon 
Blends and components 
thereof

ADD - Initiation of Less-Than-Fair-
Value Investigation

-

80 FR 43387 [A-570-028], 
dated 22-7-2015
2015 7 22
80 FR 43387 [A-570-028]

USA

Hollow structural 
sections

Final determination of ADD mid-term 
review 

MOFCOM news dated 16-7-2015
2015 7 16

Australia

Hollow structural 
sections

ADD and CVD - Initiation of an 
exemption inquiry

-

Anti-dumping Notice No. 
2015/91, dated 22-7-2015
2015 7 22

2015/91

Australia

Glass Fibres and articles 
thereof

Anti-dumping duty extended up to 
13-7-2016

2016 7 13

33/2015-Cus. (ADD), 
dated 13-7-2015
2015 7 13
33/2015-Cus. (ADD)

India

Fresh Garlic Antidumping Duty New Shipper 
Review, initiated

80 FR 43062 [A-570-831], 
dated 21-7-2015
2015 7 21
80 FR 43062 [A-570-831]

USA

Food grinders and 
mixers

ADD sunset review initiated MOFCOM news dated 9-7-2015
2015 7 9

Argentina

Flat Hot-rolled Carbon 
and Alloy Steel Sheet 
and Strip

Re-investigation of normal values 
and export prices, initiated

Canada Border Services Agency, 
Notice dated 13-7-2015
2015 7 13

Canada

Crystalline Silicon 
Photovoltaic Modules 
or Panels

ADD – Time for final report extended
-

Anti-dumping Notice No. 
2015/90, dated 20-7-2015
2015 7 20

2015/90

Australia
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Product Measures Notification No. and dateCountry

PVC Flex Film
PVC

ADD Sunset Review initiated F. No. 15/13/2015-DGAD, 
dated 27-7-2015
2015 7 27
15/13/2015-DGAD

India

PVC flat cable Terminated ADD investigation MOFCOM news 
dated 10-7-2015
2015 7 10

Australia

Prestressed Concrete 
Steel Wire Strand

ADD – Affirmative sunset review
-

80 FR 43063 [A-570-945], 
dated 21-7-2015
2015 7 21
80 FR 43063 [A-570-945]

USA

Preserved mushrooms ADD - Initiation of  Continuation 
Inquiry

-

Anti-dumping Notice No. 
2015/92, dated 24-7-2015
2015 7 24

2015/92

Australia

Polyethylene 
Terephthalate Resin
PET

ADD - Postponement of Preliminary 
Determinations

-

80 FR 45640 [A-570-024], 
dated 31-7-2015
2015 7 31
80 FR 45640 [A-570-024]

USA

Narrow Woven with 
Woven Selvedge

ADD and CVD sunset review initiated 80 FR 45945 [A-570-952 and 
C-570-953], dated 3-8-2015
2015 8 3 80 FR 45945 
[A-570-952 and C-570-953]

USA

Polyethylene Retail 
Carrier Bags

ADD – Affirmative sunset review
-

80 FR 39997 [A-570-886], 
dated 13-7-2015
2015 7 13
80 FR 39997 [A-570-886]

USA

Multilayered Wood 
Flooring

Antidumping Duty New Shipper 
Review, initiated

80 FR 45192 [A-570-970], 
dated 29-7-2015
2015 7 29
80 FR 45192 [A-570-970]

USA

Metronidazole ADD Mid-term review initiated F. No. 15/11/2015-DGAD, 
dated 17-7-2015
2015 7 17
15/11/2015-DGAD

India
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Product Measures Notification No. and dateCountry

Steel strand rope Not to impose definitive ADD duty MOFCOM news dated 28-7-2015
2015 7 28

Columbia

Steel Grating Re-investigation of normal values, 
export prices and amounts of sub-
sidy concluded

Canada Border Services Agency, 
Notice dated 14-7-2015
2015 7 14

Canada

Steel and fibre glass 
measuring tapes and 
their parts and compo-
nents

Definitive anti-dumping duty 
re-imposed

31/2015-Cus. (ADD), 
dated 9-7-2015
2015 7 9
31/2015-Cus. (ADD)

India

Stainless steel cold-
rolled flat products

Anti-subsidy proceedings terminated Commission Implementing 
Regulation (EU) 2015/1206, 
dated 23-7-2015
2015 7 23

2015/1206

EU

Sodium hexameta-
phosphate

Affirmative ADD sunset review 
determination

MOFCOM news dated 7-7-2015
2015 7 7

Mexico

Soda Ash ADD Mid-term Review initiated F. No. 15/28/2014-DGAD, 
dated 21-7-2015
2015 7 21

15/28/2014-DGAD

India

Seamless tubes and 
pipes of iron and steel

Anti-dumping investigation initiated F. No. 14/2/2015-DGAD, 
dated 8-7-2015
2015 7 8

14/2/2015-DGAD

India

Seamless casing, Oil 
country tubular goods 
and Pup joints

ADD and CVD - Conclusion of re-
investigation extended by 75 days

75

Canada Border Services Agency, 
Notice dated 30-7-2015
2015 7 30

Canada

Reinforced steel rope Affirmative ADD preliminary 
determination

MOFCOM news dated 7-8-2015
2015 8 7

Mexico
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Product Measures Notification No. and dateCountry

Wrench Not to impose preliminary ADD duty MOFCOM news dated 16-7-2015
2015 7 16

Argentina

Viscose Staple Fibre 
excluding Bamboo 
Fibre”

Anti-dumping duty extended up to 
26-7-2016

2016 7 26

37/2015- Cus. (ADD), 
dated 6-8-2015
2015 8 6
37/2015- Cus. (ADD

India

Vitamin-C
C

Definitive anti-dumping duty 
re-imposed

38/2015- Cus. (ADD), 
dated 6-8-2015
2015 8 6
38/2015- Cus. (ADD)

India

Truck ADD investigation initiated MOFCOM news dated 29-7-2015
2015 7 29

Uzbekistan

Three-phase trans-
former

Continue to suspend ADD duty for 
2 years

MOFCOM news dated 4-8-2015
2015 8 4

Argentina

Tapered Roller Bear-
ings and Parts

ADD new shipper review initiated 80 FR 45944 [A-570-601], 
dated 3-8-2015
2015 8 3
80 FR 45944 [A-570-601]

USA

PRODUCT MEASURES NOTIFICATION NO. AND DATECOUNTRY

Grain Oriented Flat-
rolled Electrical Steel

Methyl Methacrylate

ADD investigation initiated

Affirmative ADD preliminary determination

MOFCOM Announcement No.23 
of 2015, dated 23-7-2015

2015 7 23 2015
23

MOFCOM Announcement No.29 
of 2015, dated 24-7-2015

2015 7 24 2015
29

Japan, Ko-
rea and EU

Singapore, 
Thailand 

and Japan

Polyacrylonitrile fiber ADD investigation initiated MOFCOM Announcement No.22 
of 2015, dated 14-7-2015

2015 7 14 2015
22

Japan, 
Korea and 

Turkey

Trade remedy actions by China
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