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Targeted dumping: An examination
I B RS
By Prianka Mohan

Targeted dumpingisdumpingthatistargeted
at a certain purchaser, region or time period.
The law permits the use of an alternative
methodology for computation of the dumping
margin if there is targeted dumping. The legal
provisions relating to targeted dumping are
set forth in Article 2.4.2 of the Agreement on
Implementation of Article VI of GATT 1994
(“Anti-dumping Agreement”). The manner of
triggering the provisions for using a different
basis for comparison was examined in arecent
ruling of the WTO Dispute Settlement Body
and provides guidance on the issue.

The WTO Appellate Body in United States
—Anti-dumping Measures and Countervailing
Measures on Large Residential Washers from
Korea! was issued in September and a key
issue in the dispute was concerning the United
States’ use of alternative methodologies for
price comparison based on the fact that there
was targeted dumping. The present article
analyzes the nature of the examination to be
undertaken under Article 2.4.2 of the Anti-
dumping Agreement in light of the findings
of the WTO Appellate Body in the above
dispute.

Legal provisions relating to targeted
dumping

Article 2.4.2 of the Anti-dumping Agreement
relates to the nature of the fair comparison to

be undertaken while computing the dumping

margin in investigations. It provides, in relevant

part, as under:
"[...]theexistence of margins of dumping
during the investigation phase shall
normally be established on the basis of a
comparison of aweighted average normal
value with a weighted average of prices of
all comparable export transactions or by
a comparison of normal value and export
prices on a transaction-to-transaction
basis. A normal value established on a
weighted average basis may be compared
to prices of individual export transactions
if the authorities find a pattern of export
prices which differ significantly among
purchasers, regions or time periods, and
if an explanation is provided as to why
such differences cannot be taken into
account appropriately by the use of a
weighted average-to-weighted average or
transaction-to-transaction comparison."

The first sentence of Article 2.4.2 of the
Anti-dumping Agreement sets out comparison
methodologies that should normally be
used in determining the dumping margin in
investigations. There is flexibility provided on
whether to undertake a weighted average-to-
weighted average (“W-W”) comparison or a
transaction-transaction (“T-T”) comparison.

" Appellate Body Report, United States — Anti-dumping and Countervailing Measures on Large Residential
Washers from Korea, WT/DS464/AB/R (7 September, 2016)
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Thesecondsentencesetsoutathird comparison
methodology, that may be used only in
exceptional cases.?

The requirements or conditions for use of
the third methodology may be segregated
into three parts® — the “methodology clause”,
the “pattern clause” and the “explanation
clause”. The “methodology clause” sets forth
that a comparison may be undertaken of the
weighted average normal value with prices of
individual export transactions (“W-T”). The
conditions that are to be met for use of the
W-T comparison are provided in the “pattern
clause” and the “explanation clause”. The
authority mustidentify a pattern that is present
inrespectto export prices differing significantly
among “purchasers, regions or time periods”.
Lastly, an explanation must be provided as to
why the differences that are identified in the
pattern cannot be taken into account by use of
the W-W or T-T methodology. Set forth below is
an examination of the key requirements under
each clause.

The ‘methodology clause”

The “methodology clause” relates to the
transactions on which the W-T comparison
methodology may be used. In particular,
the W-T methodology can be used only in
respect to individual transactions and not
all export transactions. In other words, the

%’ INTERNATIONAL TRADE AMICUS / October, 2016

W-T comparison should be used only for the
pattern transactions or the transactions which
are considered as being targeted.

The Panel held that the W-T methodology
cannot be used for all transactions and must
be restricted only to the targeted transactions.
The same is also apparent from the intent of
Article 2.4.2 of the Anti-dumping Agreement.
In particular, Article 2.4.2 of the Anti-dumping
Agreement was included with the intent of
dealing with “masked, selective dumping”.
If the W-T methodology were used for all
export transactions, then the very intent of
provision would be lost. Therefore, once the
requirements relating to the “pattern clause”
and “explanation clause” are satisfied, the W-T
comparison methodology may be used only
in respect to the pattern transactions.

The “pattern clause”

The pattern clause s integral asidentification
of the pattern is the trigger for resorting to
the W-T methodology. The Panel defined
a pattern as a “regular and intelligible form
or sequence discernible in certain actions
or situations.” The Appellate Body agreed
with this definition and noted that a pattern
would consist of a certain set of transactions,
termed as targeted transactions, that differ
significantly from the other transactions in
respect to their export prices. These pattern

2 Appellate Body Report, United States — Final Dumping Determination on Softwood Lumber from Canada
(Recourse to Article 21.5 of the DSU by Canada), WT/DS264/AB/RW (15 August, 2006), Paras 86 and 97;
Appellate Body Report, United States — Measures Relating to Zeroing and Sunset Reviews, WT/DS322/AB/R

(9 January, 2007), Para 131.

Panel Report, United States — Anti-dumping and Countervailing Measures on Large Residential Washers from

Korea, WT/DS464/R (11 March, 2016), Para 7.9.
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transactions would therefore be a sub-set in
the primary set of export transactions that have
been identified based on differences arisingin
reference to purchasers, region or time period,
pursuant to Article 2.4.2 of the Anti-dumping
Agreement.

One of the issues before the DSB in
reference to the “pattern clause” was whether
the practice of the United States where it
identifies a pattern based on an examination of
export transactions across all three categories
cumulatively is permissible. In particular,
the United States identifies a pattern across
purchasers, regions and time periods rather
than “among purchasers, regions or time
periods”. The Panel and Appellate Body held
that a pattern can be found only if the prices
are found to differ among different purchasers
or among different regions or among different
time periods. It is not possible for a “regular”
and “intelligible” sequence to be presentacross
the three categories. The Appellate Body noted
that there is the possibility that a pattern that is
found in respect to transactions to a particular
purchaser isin a certain region, therefore there
would be a pattern of significantly differing
prices among different purchasers and among
different regions.

Nonetheless, it is fairly clear that a pattern
under Article 2.4.2 of the Anti-dumping
Agreement will be present only if the exports
prices to a particular purchaser are lower
than export prices to other purchasers, or
export prices to a particular region are lower
than export prices to other regions, or export
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prices duringa particular time period are lower
than export prices during other time periods.
There is the possibility of an overlapping of
the sequences or patterns but the same cannot
be determined based on an examination of
factors cumulatively across the three factors.

Another issue that arose in regard to
identification of pattern under the second
sentence of Article 2.4.2 of the Anti-dumping
Agreement is whether the identification of the
“targeted” transactions can be based purely on
quantitative criteria oris there also an obligation
to undertake a qualitative analysis. The Panel
had found that a quantitative analysis is
sufficient and that there is nothing in the text
of Article 2.4.2 thatindicates that the authority
should go into the factual aspects surrounding
the transactions identified. This was however
reversed by the Appellate Body.

The Appellate Body clarified that the legal
provision provides that a pattern exists only
if prices “differ significantly”. The inclusion
of the word significant imposes not only an
obligation to undertake a quantitative analysis
but also a qualitative analysis. The Appellate
Body madeit clear that the authority would not
need to consider the cause orthereasonsforthe
price differences but would need to consider
certain objective market factors. An example
provided in the findings provides clarity. A
minor numerical difference in cases where
the prices are high would not be considered
as “significant” but if the prices were low, the
same would be “significant”. Therefore, the
identification of the pattern should be pursuant
to a quantitative and qualitative analysis.
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The “explanation clause”

The last requirement under the second
sentence of Article 2.4.2 of the Anti-dumping
Agreement is to provide an explanation as
to why the price differences identified in the
pattern transactions cannot be accounted
for by using the W-W or the T-T comparison
methodology. The issue that arose in regard to
the obligation under the “explanation clause”
in the dispute was whether the authority must
provide an explanation for why both the W-W
and T-T comparison methodology cannot be
used or whether the W-W or T-T comparison
methodology cannot be used.

The Panel held that the authority would
satisfy the requirements under the “explanation
clause” if it provides an explanation in respect
to only one type of comparison and not both.
It noted that the provision requires that an
explanation be provided for why “a weighted
average-to-weighted average or transaction-
to-transaction comparison” does not take into
account the price differences. The use of “a”
and “or” imply that the explanation is to be
provided for one of the methodologies and
not both.

However, the Appellate Body reversed
the Panel’s findings and held that the W-T
comparison is an exceptional methodology
that is permitted to be used only when the
normal comparison methodologies are not
suitable. If the explanation provides reasons
for the inappropriateness of only one of the
normal comparison methodologies and
fails to account for the other methodology,
although it may have taken into account
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the price differences, then the rationale for
making the W-T methodology permissible
only in exceptional circumstances is defeated.
Thus, an authority would need to provide an
explanation for both the methodologies prior
to resorting to the W-T methodology.

The other ambit of the obligation under
the “explanation clause” is the nature of
the explanation that needs to be provided.
The obligation, in essence, is what would be
considered as “appropriate” in the context of
the second sentence of Article 2.4.2 of the Anti-
dumping Agreement. In the facts of the dispute,
the explanation that had been provided by the
United States was that the W-W comparison
conceals differences and further that there was
a difference between the margin of dumping
using the W-W comparison and the margin of
dumping using the W-T methodology.

The Panel held that the above reasons
would not be considered as satisfying the
requirements of the “explanation clause”. The
mere presence of the difference in the dumping
margin based onthe two methodologies cannot
be a reason for using the W-T comparison
methodology as the rationale for permitting
the use of the W-T methodology is to unmask
such individual transactions that are protected
under the W-W methodology. Therefore, the
explanation would need to examine the factual
circumstances surrounding the investigation to
satisfy the requirements under Article 2.4.2 of
the Anti-dumping Agreement.

[The author is a Senior Associate,

International Trade Practice, Lakshmikumaran
& Sridharan, Delhi]
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Trade remedy measures against China
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Product Country Measures Notification No. and date
=i R 18 It BH5 KkH #H
1,1,1,2- USA ADD - Preliminary Determination of 81 FR 69786 [A-570-044],
Tetrafluoroethane = Sales at Less-Than-Fair Value dated 7-10-2016
(R-134a) AR -9 3 K T 1% M & 1 58 20164108 7H |
L1120 82 ¥ 81FR 69786 [A-570-044]
4.4Diamino Stilbene2, India Mid-term review recommends 15/18/2015-DGAD,
2 Disulphonic Acid H continuation of revised ADD dated 26-9-2016
40— HEZEKZ Bk 2 # WA S BB R R R 20164 9K 268 |
W22 - B 15/18/2015-DGAD
A4 Copy Paper Australia | ADD and CVD - Preliminary Anti-Dumping Notice No.
AL 4% A F T affirmative determination and 2016/100, dated 29-9-2016
. imposition of securities 20164295 290
R AR A -4 8 8 ek e T
Erpapiyiayl RAG A5 55 2016/100%
AA Dry Cell Batteries India DGAD recommends non- 14/31/2014-DGAD,
AATEL Hy B imposition of ADD dated 27-9-2016
BN R E B EUR R A58 2016498 27H |
14/31/2014-DGAD
Aluminium Road Australia Interim ADD and CVD rates fixed Notice dated 20-9-2016
Wheels AR | B3 B 55 B R R A s At 20164£9H 208 RIssE A 55
HHIZER 2016/49%
Aluminium Zinc Australia | ADD - Review initiated for Anti-Dumping Notice No.
Coated Steel WmAFE | particular exporter 2016/102, dated 22-9-2016
YEEEER IR FRAGER X O R H 20164£9A4 220 ,
RG> 8 56 2016/1025
Artist Canvas USA ADD Sunset review initiated 81 FR67967 [A-570-899],
EARE £E RERBHE EEH dated 3-10-2016
20164108 31 ,
81 FR 67967 [A-570-899]
Axle for Trailers India Definitive ADD recommended 14/17/2015-DGAD,
HEEH B E R A R ARG dated 30-9-2016
2016494 308
14/17/2015-DGAD

© 2016 Lakshmikumaran & Sridharan, India

Allrights reserved




Lakshmikumaran
% & Sridharan

attorneys

%’ INTERNATIONAL TRADE AMICUS / October, 2016

Product Country Measures Notification No. and date
P P 15 #0% RH H
Cased pencils USA ADD - Affirmative sunset review 81 FR 69513 [A-570-827],
BRWE *E AR -5 E PEE HE dated 6-10-2016
20164£10H8 6H
81 FR 69513 [A-570-827]
Ceramic products for Turkey ADD investigation initiated MOFCOM news
daily use +EH kR EE dated 28-9-2016
H A& ™= 20164 9H 280 , Fi 5HE#HTHE
Deep Drawn Stainless Australia Initiation of an exemption inquiry Anti-dumping Notice No.
Steel Sinks WAFTE | REGHBEE 2016/104, dated 11-10-2016
TR BB 20164 108 11 ,
RG24 56 2016/104-5
Fabricated Industrial Canada ADD and CVD investigation Canada Border Service Agency
Steel Components meK initiated Notice dated 27-9-2016
YEHE T b AR S KA R AT A AN R E 20164£9H 270 ,
MERBERFENE
Footwear with uppers EU Definitive ADD imposed in respect Commission Implementing
of leather Rk B of specific entity Regulation (EU) 2016/1731,
R 8 Xt 2 i ol AE W B % AT B dated 28-9-2016
20164£8H 291
BREMITERE$E2016/17315
Grinding balls Australia CVD - affirmative final finding MOFCOM news
FREE TR MARE | AN R R dated 27-9-2016
2016494 278
T 55 A0FTE
H section steel VietNam | ADD investigation initiated MOFCOM news
HE it R NG R dated 10-10-2016
20164108 109 ,
T 5550 TR
Hand pallet trucks and EU ADD sunset review initiated 2016/C 373/04,
their essential parts Rk A RERIGSE BEEH dated 12-10-2016
FHEREITH 20164104 128
2016/C 373/04,
Heavy plate of non- EU Provisional ADD imposed Commission Implementing
alloy or other alloy steel R BE Wl Bt 2 AT Regulation (EU) 2016/1777,
EALHEME S dated 6-10-2016
B 20164 10H 6H , REMITER

KN E$2016/17775
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Product Country Measures Notification No. and date
=i 3 18 it #HS KH

High-viscosity PET Japan ADD investigation initiated MOFCOM news

B RSB AT R R H A& K& R E dated 11-10-2016

g -} 20164£108 118 ,
T 55 A FE

Hot-rolled flat products EU Provisional ADD imposed Commission Implementing

of iron, non-alloy or R BE E Wil Bt 2 A Regulation (EU) 2016/1778,

other alloy steel dated 6-10-2016

HEL PRI, dE 20164 107 6H ,

AEBHEMEEN RESTERESNESE
2016/1778%

Large Line Pipe Canada ADD and CVD - Final Canada Border Service Agency

(welded large diameter mex detel.rn}ina}tion of dumping and Notice dated 5-10-2016

carbon and alloy steel subsidization 20164 10H 50 |

BHEAD ZRA S TR

WE

Narrow Woven Fabric India ADD continued after sunset review 50/2016-Cus. (ADD),

R B H %5 % 5 4k S E R I8 e dated 6-10-2016
20164108 68
50/2016-Cus. (ADD)

Narrow Woven USA ADD and CVD Orders continued 81 FR 65341 [A-570-952 and

Ribbons With Woven % after sunset review C-570-953], dated 22-9-2016

Selvedge H V&5 9 J5 48 52 A5 85 A R AN W 4 2016498 22 , 81FR65341

WRBERAH [A-570-952 1C-570-953]

Ofloxacin India ADD investigation initiated 14/06/2016-DGAD,

fRIE B E RRRBHRE dated 4-10-2016
2016410848 ,
14/06/2016-DGAD

Ofloxacin Acid India ADD investigation initiated 14/31/2016-DGAD,

(O-Acid) 2103 & RS IR & dated 21-9-2016

R B EMm 2016498 218 ,
14/31/2016-DGAD

Paper clips USA ADD - Affirmative sunset review 81FR 69512 [A-570-826],

Bl 7 &t xE FARS-& E R EEF R dated 6-10-2016

20164£10A 6H
81 FR 69512 [A-570-826]
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Product Country Measures Notification No. and date
= i R 18 It HHES RH B
Presensitized KoreaRP | ADD investigation initiated MOFCOM news
Aluminum Plate for B[E &R R RS dated 18-9-2016
Offset Printing 2016495 189 |
R Uik Bt R 7 &3 HE
Pure Magnesium USA ADD Sunset review initiated 81FR 67967 [A-570-832],
LIRS %E RRRHE EEH dated 3-10-2016
20164108 38 ,
81 FR 67967 [A-570-832]
Rod in coil Australia CVD investigation partly Anti-dumping Notice No.
5 A | terminated 2016/92, dated 19-9-2016
W& Ik AN E 201698 198
G2 5 56 2016/92%5
Seamless steel tube EU ADD investigation restarted MOFCOM news
T 4EmE 4] BRI AE dated 26-9-2016
2016494 26H
Soda Ash India Mid-term review recommends 15/28/2014-DGAD,
B R revocation of ADD dated 23-9-2016
ik &% B WU R BB R 20164 9K 238 |
15/28/2014-DGAD
Stainless Steel Sheet USA ADD - Preliminary affirmative 81 FR 64135 [A-570-042],
and Strip % determination of sales at less dated 19-9-2016
e LTt than fairvalue - 2016495 198 |
ch L ok B 81 FR 64135 [A-570-042]
EENEHE
Steel concrete Malaysia | Affirmative safeguard preliminary MOFCOM news
reinforcing bar k@ | finding dated 12-10-2016
products B E T RIE 16 R B 20164108 121 ,
LR B T B A A& 7 &5 5E
Steel Reinforcing Bar Australia CVD investigation partly Anti-dumping Notice No.
Zab WAFTE | terminated 2016/94, dated 19-9-2016
BB 2% 1k RO R & 20164£9H8 191
RGNS % 2016/945
Toluene Di-Isocyanate India ADD investigation initiated 14/36/2016-DGAD,
(TDI) B E & R AR A & dated 5-10-2016
IR 2 5% UM 201642108 5
14/36/2016-DGAD
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Wire Rod of Alloy or India Provisional ADD recommended 14/17/2016-DGAD,

Non-Alloy Steel 2103 B B R AT A dated 27-9-2016

AEHIEEEHF 2016498 278 ,
14/17/2016-DGAD

Zinc Coated Australia | ADD - Review initiated for particular Anti-Dumping Notice No.

(Galvanised) Steel WAF|E | exporter 2016/101, dated 22-9-2016

i gz31

FABUEH X 4 € tH O 7 R R o

2016590 228 , RAGEH A
2016/101%

Trade remedy measures by China

H [ Rk BREY 55 Bk HE
Product Country Measures Notification No. and date
7= xR Y #HS KH H
Broiler Products or USA ADD continued after sunset review MOFCOM Announcement No.
Chicken Products e H 7% 5 5 5 4k 510 W R IR 4l 40 of 2016, dated 26-9-2016
B PP 357 20164£9K 268
# 520164 5405 My
Carbon steel fastener EU ADD mid-term review initiated MOFCOM Announcement No.
AR Rk B RER GRS HEE 51 of 2016, dated 20-9-2016
2016494 201
520164 8515 My
Distiller’s Dried USA ADD - affirmative preliminary MOFCOM Announcement No.
Grains with or without % finding 49 0f 2016, dated 23-9-2016
Solubles RABEH -5 5E PG B 20164298 23H |
FEREE B 520165495 N
Distiller’s Dried USA CVD - affirmative preliminary MOFCOM Announcement No.
Grains with or without * finding 48 of 2016, dated 28-9-2016
Solubles B A -1 5 P B 20164295 28H
FEREHE £ E820166£ 5485 A

" WTO News it 57 45 4 7]

EDRER APRAE R ENAS ERER

RALHN- LRI Z R E RAKE
201649168 , tHRAL

© 2016 Lakshmikumaran & Sridharan, India

Allrights reserved

Ui i SR AL

B LR ERREPLEE T TRAN
R, INHENEXS APHEE
Mo ERER T1994F X BMAZ EDE

AR IR E A



Lakshmikumaran
g & Sridharan

attorneys

EIARURER SBEXNIRBEIDESE2.1
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REN”RENEZ RS AR
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FiRN%ET EREIN KPHES
MAERENEHATRIRRBI1994F KB
MBRZEWMESE20 (j) ZPAER B
R EBR MR R SRI B E R , it £
FHRIIA R ZB R H TR EHEXEZRHAN
Eo NTHEFmERRAEE20()) %
A E BV B AR B 2 3 R AV R B SRAY Y
BE , TREWBRENEXHHHRELHE
N, &5, ZEEHHIANBR 7 XBAN
BEEMESE20(d) &, ZRAETIE
HER — AR Bl A A 2t BRH LR R A E Y
ERYEN N REEIN FIAMH T
EREREBEEXRBALEMDE—B. LiFHHE
INNEELEIRERNEZEAECLKHE
THRANRBIEESHTFELRE |, #
REDENRERZEIE , HAREESRR
TR NS, BRI SRR
A E SR E E SR EUE i LUB SF EEWTO MY
R ER LS.

BBHNE K HECMNEERE TUBE
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ZEBFRERD T TRARE, 2004
FREFHEBMNLRE (RENKE )
REFRLRABERENE , SR T AA]
%M A S %0 I T I K2 1994 5 < 5 M 8]
ZEMEFMENNS , BT AER
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M H LR R B AR AEHAT S im AR IR LAY BY
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20165F9H22H , FEAXEXNH OB KE
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20K @R ZROFAERM. A,
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HFiEEe ik

B % H 2 & @ F im iR R L4 £ iR LA
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FEIENRSESATRANNAN TR
BLENESURNNEDEIL, P4
M, 37 B8R R == k8] B R S He Y 3 O
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FHBEZ BB A NERATTEHE
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,5.3,56,57,6.1,6.3, 8fK%EC,
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