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By Edouard Descotis

India and the European Union (EU) have
been negotiating a bilateral free trade agreement
known as the Broad-based Trade and Investment
Agreement (BTIA) since 2007. The negotiations
cover a wide range of topics including tariff
reductions, market access for services,
intellectual property rights and investments. The
last round of discussions took place in November
2013 and the negotiations have stalled ever
since. Recent events including the ongoing Brexit
negotiations and the termination of investment
treaties might however have a direct impact on
the BTIA and one can expect negotiations to
resume in the near future.

The BTIA is a comprehensive agreement
covering all aspects of trade in goods, services,
intellectual property and investment. The EU is
India’s largest trading partner (13.5% of India’s
overall trade in 2015-16, well ahead of China
(10.8%), the USA (9.3%), the UAE (7.7%) and
Saudi Arabia (4.3%)). India was the EU’s 9th
trading partner in 2016 and Indian exports
accounted for 2.2% of EU’s overall trade. Despite
the mutual interest in fostering bilateral trade and
investments, India and the EU have diverging
interests in the BTIA negotiations.

India is aiming to get a greater market
access for services, especially for mode 1
services which cover cross border activities such
as business process outsourcing (BPO) and
knowledge process outsourcing (KPO). India is
also interested in more liberal rules for the
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temporary movement of workers (mode 4
services) which would allow more skilled
professionals like IT engineers to access the EU
labour market and send higher remittances back
to India in return. Non-tariff barriers such as
sanitary and phytosanitary measures and
technical barriers to trade are also a key aspect
of the negotiations for India. The EU has been
imposing stringent sanitary measures and
labelling rules which hinder India’s exports to the
EU. In 2014 the EU temporarily banned the
imports of Alphonso mangoes and four
vegetables from India due to fruit flies and other
pest infestation.

The EU is particularly interested in tariff
reductions on imports of cars, wine and spirits on
which India still levies stiff customs duties. The
EU also wishes to negotiate more favourable
rules governing the commercial presence (mode
3 services) for retailing, banking, legal services
and insurance. Intellectual property protection is
also at the core of the negotiations. Brussels
wants New Delhi to adopt stringent intellectual
property protection which goes beyond the
obligations of the so-called Trade-Related
Aspects of Intellectual Property Rights (TRIPS)
Agreement. According to the TRIPS, India is
allowed by the WTO to disregard intellectual
property in order to protect public health which is
seen by several developed countries, including
the EU, as a threat of their intellectual property
rights. The EU also wants more protection for
foreign direct investment in India.

Despite several rounds of negotiations, the
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agreement is still far from being concluded. India
and the EU have failed to agree on substantial
issues, including tariffs cut, intellectual property
protection and liberalization in trade in services.
The recent Brexit decision and the denunciation
of investment treaties by India have modified the
conditions prevailing during the last round of talks

in 2013. Hence there is a possibility of
resumption of the negotiations in the near future.

In June 2016, the UK decided to pull out of
the EU. Negotiations on the UK withdrawal are
ongoing and the Brexit may make it easier for
India and the EU to conclude the BTIA. Indeed,
amongst the elements that have stalled the
negotiations are the liberalization of visa rules for
Indian workers and the reduction of tariffs on
spirits. The UK has a substantive interest in both
issues as it is opposed to liberal visa rules for
Indian skilled labour and wants its whiskey and
other spirits to face lower customs duties in India.
Once the UK is out of the BTIA talks, one can
safely expect easier negotiations. However, the
recent decision of India to terminate bilateral
investment treaties appears to be the main
reason for the stalemate.

India signed bilateral investment treaties
(BITs) with several Member States of the EU in
order to protect investments. However, in 2016
India unilaterally decided to terminate BITs with
57 countries including the UK, Germany and
France scraping key protection for foreign
investors. The BIT with the Netherlands expired
on 30 November 2016 meaning that Indian
investments in the Netherlands and vice versa
made before the termination will still be protected
for a 15-year period but new investments will not
receive any protection. New Delhi decided to
terminate the BITs in order to re-negotiate the old
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treaties on the basis of a new model text BIT.
The contentious issue with the new model BIT
lies with a refined Investor State Dispute
Settlement (ISDS) provision requiring investors to
exhaust all domestic procedures before seeking
international arbitration. The new ISDS also limits
the power of the arbitral tribunal to awarding
monetary compensation alone. The EU is
opposed to the new ISDS provision and has
urged India to extend the old-investment treaties
by six months before resuming the BTIA talks.
India, however, wants a new BIT based on the
model text to be part of the free-trade
negotiations. The recent visit of Indian Prime
Minister to Germany and France might help in
finding a solution to break the deadlock as
German companies are calling for a swift solution
to protect investments.

A year ago, everyone was expecting the
conclusions of two mega-trade agreements: the
Trans-Atlantic Trade and Investment Partnership
(TTIP) between the EU and the USA and the
Trans-Pacific Partnership (TPP) involving 12
Pacific-rim  countries  including the USA.
However, the Brexit and the new trade policy of
the United States following the election of new
US President have dramatically changed the
picture. Indeed, the USA decided to pull out of
the TPP, and the TTIP negotiations are stalled. In
addition, the EU is now entering unchartered
waters in the Brexit negotiations and India is busy
negotiating the Regional Comprehensive
Economic Partnership (RCEP), a mega-regional
trade agreement with the ASEAN countries plus
Australia, China, Japan, South Korea and New
Zealand. However, RCEP negotiations are
complex and involve sixteen countries at different
level of development and with diverging interests.
Resuming the BTIA negotiations could therefore
be good move for India for the following reasons:
first, the EU is India’s first trading partner; the
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benefits might thus be easier to reap given the
trade volume. Second, both parties have a
substantial market and big population. Third, an
improved market access for services and a better

integration in the global value chains are key
elements for India’s continuous economic
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development. It is hence believed that the
upcoming months might see the revival of the
BTIA.

[The author is Principal Associate,
International Trade Practice, Lakshmikumaran
& Sridharan, New Delhi]
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Alloy round Steel Bar Australia ADD - Extension of time granted to Anti-dumping Notice No. 2017/80,
B A R WFFI T issue statement of Essential Facts and | dated 19-6-2017
Final Report 20174E6 H19H, I4HA &4
AR - A 30 AT B B S iR Mo 48 | 2017/80%-
VS
Aluminium Extrusions Australia ADD - Initiation of an Accelerated Anti-dumping Notice No. 2017/77,
ey W FF Review dated 30-5-2017
TR IR - L Rk & B 20174E5H30H, W{BEAE R
2017/77%
Aluminium Road Australia ADD and CVD continued after sunset Anti-Dumping Notice No. 2017/75,
Wheels WHCFI T review dated 16-6-2017
FRHIZE RS H % & 85 e 4k 2 e An SR s 20174F6 H16H, RHEHAES
2017/75%
Aluminium wheel Argentina ADD affirmative preliminary finding MOFCOM news dated 2-6-2017
e BT AR 4 A B E PERTE 201746 H2H, Pa55H0ATIE]
Carbon and Alloy USA CVD - Initiation of Expedited Review C-570-048 [82 23197],
S;[eel Cut-to-Length eS| F RN - s B dated 22-5-2017
Plate 201745H22H, C-570-048 [82
Tk & S ENE Rk 23197],
Cast Iron Pipe Fittings Argentina Accepting price undertaking after ADD MOFCOM news
including the BT H A sunset review dated 24-5-2017
Malleable Cast Iron F ¥ 5 B R B I h 20174551 24 F, % T
Pipe Fittings
AR ER A A A Bk
AR
Ceramic Rollers India ADD - Time for submission of F.No0.14/47/2016-DGAD,
(R 1 questionnaire extended till 26-6-2017 dated 30-5-2017
BTS2 A2 (R AR FRAE 222017486 4 | 2017425 H 301, £514/47/2016-
26 H DGAD%
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Ceramic  Tableware India Provisional ADD imposed 27/2017-Cus. (ADD),
and Kitchenware, EJ e AEM I B B dated 12-6-2017
excluding knives and 20174261 12 H, 27/2017-Cus.
toilet items (ADD)
MZEEBEEHE (
BT ) B AnfmET B
Citric acid and certain Brazil ADD sunset review affirmative MOFCOM news
citric acid salts [ preliminary finding dated 12-6-2017
R AR R BR 31 77 i B fiiy A % 2 & H E AR 201746 H 12H, PHSHEETIE
Coated paper Argentina ADD sunset review investigation MOFCOM news
SRR AR RR[ AR A initiated dated 19-6-2017
KBS A% 2 A 20174E6 H19H, Ppa55E0ATIE]
Coated steel plate Mexico ADD affirmative final finding MOFCOM news dated 7-6-2017
IR P B A 5 B MR 20174E6 H7H, PS50 ATIE]
Color coated steel Pakistan ADD investigation initiated MOFCOM news
coils and sheets O 4 4 ol S i dated 13-6-2017
KR Z NI 201746 H 13 H, pa55E0ATIE
Deformed Concrete Pakistan ADD affirmative preliminary finding MOFCOM news
Reinforcing Steel Bars O 4 4 I e M dated 24-5-2017
ST VR e - A 7 201745 H24H, FESHEHTE
Digital Offset Printing India ADD extended till 3-6-2018 consequent | 24/2017-Cus. (ADD),
Plates s to initiation of sunset review dated 2-6-2017
- FIRIAR K H VR E e A R 201746 H2H, 24/2017-Cus.
20184F6 H3H (ADD)
Digital Offset Printing India ADD sunset review — Time for F.N0.15/24/2016-DGAD,
Plates e submission of questionnaire response dated 2-6-2017
B FIRIN extended ll 27-6-2017 20174E6 /12, #515/24/2016-
B Agiss B ¥ & &5 -1R A2 [ BT AR 2 DGAD %
201746 H27H
Elastomeric Filament India Definitive anti-dumping duty imposed No0.15/2017-Cus. (ADD),
Yarn of all deniers 1l T W B 2 52 e B dated 3-5-2017
upto and including 20174E5H 3H, #15/2017-Cus.
150 deniers excluding (ADD)
coloured yarns and
Beam type
Elastomeric yarns
150F})e /K LA s
yhek, BRTYELDETN
L e R
Frozen = Warmwater USA ADD continued after sunset review A-570-893 [82 FR 25242], dated 1-
Shrimp % FI V% 52 6 e Ak R B 6-2017
7 R 7K ER 20174£6 H1H, A-570-893 [82 FR

25242],
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Glazed/Unglazed India Definitive ADD imposed 29/2017-Cus. (ADD),
Porcelain/Vitrified tiles 1l IR 24 SR A dated 14-6-2017
AR RS 201746 H 141, 29/2017-Cus.
(ADD)
Helical Spring Lock USA ADD Orders continued after sunset A-570-822 [82 FR 24301], dated
Washers eS| review 26-5-2017
WP 5o X A H V& &2 & 5 gk S BSR4 20174F5H26H, A-570-822  [82
FR 24301]
Hot-rolled flat EU Definitive CVD imposed Commission Implementing
products of iron, non- ] nale e i Regulation (EU) 2017/969, dated
alloy or other alloy - ‘ 8-6-2017
steel 20174E6 8 H, WEHITERAS
RELARES 2017/969%
Hot-rolled steel tube Peru ADD measure terminated MOFCOM news
LA i R e dated 12-6-2017 .
201746 H12H, pE45ERHTIE]
Naphthalene — Crude India ADD — Time period for completion of F.No.354/86/2017-TRU, dated 30-
and refined =1)ES investigation extended till 31-8-2017 5-2017
W LZE R A -5E i BT FRIE K- 22201748 | 20174E5H30H, #:354/86/2017-
31H TRU=
Non-Woven Fabric India ADD — Time period for completion of File N0.14/23/2015-DGAD, dated
TG AR s investigation extended till 14-9-2017 6-6-2017
B A -SE R AT [ AE R ZE 2017429 | 20174F6 H6H, #514/23/2015-
14H DGAD%
O-Acid India ADD - Preliminary Findings issued F. No. 14/31/2016-DGAD,
SRR e recommending provisional duties dated 23-5-2017
AR - & A I e R A IR S | 2017425 H 23H, %514/31/2016-
FH AL DGAD %
Plain Gypsum Plaster India ADD extended till 6-6-2018 as 26/2017-Cus. (ADD),
Boards e consequent to initiation of sunset dated 7-6-2017
A review 201746 H7H, 26/2017-Cus.
K H VR HE A A R (ADD),
2018466 H
Plywood Morocco ADD sunset review investigation MOFCOM news
AR JER VA B initiated dated 7-6-2017
KEREY BV 2 #H i 20174°6H 7H, FaZ5HRHETE
PVC Resin Pakistan ADD affirmative preliminary finding MOFCOM news
Suspension Grade 2 L 4 A e M dated 16-6-2017
R&EN% 201746 H16 A, PS50 E]
Sewing Machine India ADD sunset review recommends F.No.15/02/2016-DGAD,
Needles s definitive duty dated 23-5-2017
LA B {i B % 8 e R R 2 A B 201745423 H, %515/02/2016-
DGAD%

© 2017 Lakshmikumaran & Sridharan, India
All rights reserved




Lakshmikumaran
=§ & Sridharan
attorneys

2

{K‘] INTERNATIONAL TRADE AMICUS / June, 2017

Stainless steel cutlery Peru ADD affirmative final finding MOFCOM news
of a thickness not e S T M dated 14-6-2017
exceeding 2 mm 20174F6 H14H, pa<rHHE
NENER
Steel rod in coil Australia ADD - Initiation of two new shipper Anti-Dumping Notice No. 2017/76,
SRR W SFI T reviews dated 24-5-2017
FAGiE- & L I8 H E P B B 201745 H 24 H, RGNS
2017/76%
Sulphonic Acid Pakistan ADD affirmative preliminary finding MOFCOM news
ke BRSO E diieel Ae-5-20l7
201745 H 26 H, FESSHHTE]
Threaded tube or pipe EU ADD - Initiation of a partial interim EU 2017/C 162/07,
cast fittings, of WK EE review dated 23-5-2017
malleable cast iron F A LR 45 1 vh & B 20174E5H 23H, EU 2017/C
AR R IR AU Ak 162/07
Toluene Di-Isocyanate India Provisional ADD imposed 25/2017-Cus. (ADD),
(TDD) e Y S B eI &5 A
HOK — & s 20174F6 H5H, 25/2017-Cus.
(ADD)
Tungsten carbide EU Definitive ADD imposed after sunset Commission Implementing
BRAY A R R R A 45 ] review Regulation (EU) 2017/942, dated
H 9% 5 5 AR 2 B 1T B ey
201746 H1H, BREIPITEZRSH
2017/942%
Uncoated Paper USA Affirmative preliminary determination of | A-570-022 [82 FR 26778], dated 9-
JE WA 4E £S5 circumvention of ADD and CVD Orders | 6-2017
B EVERI BORAAERURER S A b | 2017426 H9H, A-570-022 [82 FR
NEAERL A 26778]
Viscose Filament Yarn India ADD extended till 3-5-2018 subsequent | 14/2017-Cus. (ADD),
B e ) 8 e to initiation of sunset review dated 3-5-2017
ki A Y5 2 8 e A ERAE - 52018 | 2017454 3H, 14/2017-Cus.
#5H3H (ADD)

o E R T S RFT (T 50

Meta Phenoxy Benzal India
dehyde FEE
[k =T N

ADD investigation initiated

& AT A

Announcement No. 29 of 2017,
dated 8-6-2017

20174E6 H8H, PI%HI20174E A
#2945
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JEE B 2530 5y S HAN AR S T RIS B

2 HT Rk S5 = X S VI A 55 SR BT 2 A0
5 F PR e L P U
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\"I"/ Ratio Decidendi | H

FH T B 7% 5 8 5 R 52 BT 2 S AR B R
(EBEHANAE R a0/ 25 B AT

Bl fEABN - FE VS E AR 4R
DARZHAL I B FIIE R 2 S I s B Y 2
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B = HERGIEK o P ETIA v = REUTE
B o ELFERRH] ~ 25 IR AR P X 73 (R 20 BT LY
A~ B IR SS DA E > XS ER S
GATT - GATS - TBT - SPSHI# LIiF A tHiNAEN
HIWTOZ Rt E R 58 22 N SFHY W 55 - 3XEL s
KA AR T B A H A E B A fE
BRI - HBIYE - FESR K5 R
HrERFR I TIERS - Fa PR IR B M 2o 2 i IR
D E S = EW sk S T % E R .

EBEANHEHIA (5) FKE—EHSENE
RPIFEOZK R > FASFHECINNEH
YRR INAAR » KRIEE > TABEA Y B H
IR BUFAE B HERHI - A EAEE H
HENELZARHY -

T H AR A SR BES T B A RO
2014 F1HIHEN - A RELRBHEEHHE
AFYHIE2013F12 H31H » MiAHSRAYIEE A
NEREFIETTART AT - WELEE R B
FEERE S - H o R EA ST A S E
FI2014F 1L H23H A %A - BIHE A S HIHE -
[Union of India v. Kumho Petrochemicals Ltd. —

Judgement dated 9-6-2017 in C.A. Nos. 8309 to
8314/2017, Supreme Court]
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