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Treatment of China in Anti-dumping investigation after 11 December 2016 - The EU

proposal

MRERE W E20165F 1211 BN RAEBEEF N PERNFIE

By Edouard Descotis

On 11 December 2016, specific provisions
of Section 15 of the Protocol of Accession of
Chinatothe WTOwill expire. Under the specific
provisions, WTO members are allowed to
deviate from the general ruleslaid down in the
WTO Anti-dumping Agreement when dealing
with investigations against China. The specific
provisions allow WTO members to disregard
the domestic prices and costs of Chinese
exporters for the determination of the normal
value in anti-dumping investigations and resort
to an alternative methodology not based on a
strict comparison with domestic prices or costs
in China. The consequences of the expiry of the
specific provisions have been subjectto intense
debate in Europe. In January and July 2016,
the European Commission held discussions
to determine whether, and if so how, the EU
should change the treatment of China in anti-
dumping investigations. On 9 November
2016, the European Commission released
a long-awaited proposal to reform the trade
defence instruments (anti-dumping and anti-
subsidy) by introducing targeted amendments

to the existing Basic Regulations.! The main
feature of the proposal is the introduction of
a new methodology to determine the normal
value in case of significant market distortions
prevailing in the exporting country.

Normal value for non-market economy
countries under the current EU
legislation

Under the current provisions, a specific
methodology, known as the analogue country
methodology, is applied to calculate the
dumping margin of non-market economy
countries such as China. To that effect, the
normal value is constructed on the basis of
prices prevailing in a market economy third
country as set forth in Article 2(7) of the Basic
Anti-Dumping Regulation.? Chinese exporters
may reverse the presumption and prove that
they operate under the so-called market
economy conditions, however, this has been
seldom granted by the European Commission.
The analogue country methodology almost
invariably leads to an increase of the dumping
margin determined for Chinese exporters.

European Commission, Proposal for a Regulation of the European Parliament and of the Council amend-

ing Regulation (EU) 2016/1036 on protection against dumped imports from countries not members of the
European Union and Regulation (EU) 2016/1037 on protection against subsidised imports from countries
not members of the European Union, available at: http://trade.ec.europa.eu/doclib/docs/2016/november/

tradoc_155079.pdf.

2 Regulation (EU) 2016/1036 of the European Parliament and of the Council of 8 June 2016 on protection
against dumped imports from countries not members of the European Union, OJ L 76, p. 21.

© 2016 Lakshmikumaran & Sridharan, India
Allrights reserved



Lakshmikumaran
% & Sridharan

attorneys

A new methodology based on cost
adjustments

The European Commission proposes to
abandon the specific methodology applicable
to non-market economy countries and to
replace it with a new methodology applicable
to all countries (with the exception of specific
non-WTO countries). According to the new
Article 2(6)(a), the European Commission
will be able to disregard the domestic prices
and costs of production prevailing in the
exporting country in the presence of so-called
“significant distortions”. In such circumstances,
the European Commission will construct the
normal value on the basis of “undistorted
pricesand benchmarks”, includingundistorted
international prices or costs of production in
an appropriate representative country with
a similar level of economic development as
compared to the exporting country.

The European Commission considers
that significant distortions are deemed to
exist when the prices or costs, including the
costs of raw materials, are not the result of
free market forces as they are affected by
government intervention. A non-exhaustive
list of situations amounting to government
intervention is provided in the proposal and
includes the following situations: (i) when
the market is served to a significant extent
by enterprises operating under the control of
state authorities, (ii) the state presence in firms
allowing the state to interfere with prices and
costs, (iii) the existence of public policies or
measures discriminating in favour of domestic
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suppliersand (iv) the access to finance granted
by institutions implementing public policy
objectives.

The new methodology shifts the burden
of proving the existence of significant market
distortions in the exporting country to the
complainant. Aware of the difficulty to adduce
evidence of market distortions, the proposal
provides that the European Commission
may prepare reports describing the market
distortions prevailing in specific sectors or
countries. Such reports may be relied upon
by the EU industry to claim that prices and
costs in the exporting country are unsuitable
to determine the normal value.

Specific methodology for certain non-
WTO members

The European Commission also proposes
to amend Article 2(7) in order to introduce a
specific methodology to determine the normal
value in investigations concerning non-WTO
Members specifically listed (i.e Azerbaijan,
Belarus, North Korea, Turkmenistan and
Uzbekistan). For those countries, the normal
value will be determined on the basis of the
prices or constructed normal value in a market-
economy third country, or the prices from such
third country to other countries or on any other
reasonable basis, including EU domestic prices
for the like product.

Transitional application of the new
methodology

The proposal introduces specific disciplines
ensuring that the entry into force of the
new methodologies does not create legal
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uncertainty for ongoing investigations and for

existinganti-dumping measures. Accordingly,

the new rules will only apply to investigations

which have been initiated upon entry into force
of the amended provisions.

As far as existing anti-dumping duties
are concerned, the European Commission
considers that the mere introduction of a new
methodology to determine the normal value
in the presence of market distortions does
not constitute sufficient grounds to review the
existing measures. Therefore, producers or
exporters will not be able to request an interim
review until the initiation of an expiry review.
Furthermore, new shipper reviews will also be
deferred to the first expiry review.

Conclusion

The timing and the features contained
in the proposal make it clear that the
European Commission intends to mitigate the
consequences of China’s new status following
the expiry of certain provisions of its WTO
Accession Protocol on 11 December 2016.
However, the new methodology is neutral and
may also be applied in investigations against
other countries having state intervention in
specific sectors.
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The new methodology for the normal
value determination in the presence of market
distortions clearly enhances the power of
the European Commission to make cost
adjustments. However, the new methodology
might be found WTO-inconsistent in the light
of the recent findings of the Appellate Body
in EU — Biodisel.3 In addition, the transitional
rules and the denial of review might also
expose the EU to a legal challenge before the
WTO.

Finally, it is important to bear in mind that
the proposal still needs to be approved by
the European Parliament and the European
Council (both co-legislators in the EU).
Certain Member States strongly oppose the
recognition of China as a market economy.
In addition, the European Parliament voted
a non-binding resolution on 12 May 2016
urging the European Commission not to grant
unilaterally market economy statusto Chinain
trade defence investigations after 11 December
2016, The proposal therefore seems to be stuck
between a likely legal challenge before the
WTO or a political dismissal.

[The author is a Principal Associate,

International Trade Practice, Lakshmikumaran
& Sridharan, New Delhi]

3 Report of the Appellate Body, European Union — Anti-Dumping Measures on Biodiesel from Argentina,

DS473.
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Trade remedy measures against China

F e [l SR B 87 5 Rt 1730

Product Country Measures Notification No. and date
= i L3 i BHES RH B
1,1,1,2- USA ADD - Weighted average margin 81 FR 86699[A-570-044],
Tetrafluoroethane % determined dated 1-12-2016
1,112 /2 %% A8 -1 T n AL 24 15 R 20164128 18 |
81 FR 86699[A-570-044]
4. 4 Diamino Stilbene India ADD modified subsequent to Mid-term 52/2016-Cus. (ADD),
2, 2 Disulphonic Acid B Review dated 9-11-2016
(DASDA) Birh B # R BB R B 20164115 9H |
44" REZRT 52/2016-Cus. (ADD)
ﬁ _272_: ﬁ}ﬁ@
Aluminium extrusions USA ADD and CVD - Affirmative 81 FR 79444[A-570-967,
0 7 preliminary determination of C-570-968], dated 14-11-2016
R = Circumvention of ADD and CVD ]
Orders 201641158 14H
A A 5 0 L o R 0
Hi C-570-968]
Axle for Trailers India Definitive Anti-dumping duty 54/2016-Cus. (ADD),
FEZE B B B imposed dated 29-11-2016
FIE W B 2% R A4 Bt 20164£ 118 291 |,
54/2016-Cus. (ADD)
Biaxially Oriented Pakistan Affirmative ADD final finding after MOFCOM news,
Polypropylene Film B ELHfE | sunsetreview dated 6-12-2016
KU BRI B 7 H B H R HE R A 20164 12A 6H
Lt 7 % 3 5118
Cold-Rolled Steel Flat USA ADD and CVD - Initiation of Anti- 81 FR 81057[A-570-029,
Products % Circumvention Inquiries C-570-030], dated 17-11-2016
A ELARAR AT N BRI - RS B s R 20164118178,
81 FR 81057[A-570-029,
C-570-030]
Cold-rolled stainless Indonesia | ADD investigation terminated MOFCOM news,
steel HERAL | ZIERBHAZE dated 2-12-2016
R EL RSN 20164£12R 28
[ a0
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Product Country Measures Notification No. and date
=i 3 18 it #HS KH
Copper pipe fittings Canada ADD and CVD Orders continued Canada International Trade
R R A me K after sunset review Tribunal News Release dated
H V&5 J5 4 50 5055 #n AN 28-11-2016
e 4 20164£11H 281 ,
IE-WNEN 8 RS &k
Corrosion-Resistant USA ADD and CVD - Initiation of Anti- 81 FR 79454[A-570-026,
Steel Products % Circumvention Inquiries C-570-027], dated 14-11-2016
B &SR #F = R AGER 0 R AD I - A2 i 0 5 1R 20164115 148 |
81 FR 79454[A-570-026,
C-570-027]
Deep Drawn Stainless Australia | ADD and CVD -affirmative final MOFCOM news,
Steel Sinks mAFE | findingafter review dated 24-11-2016
TR B IR K A0 S ARG S5 J S P A 20164115 248 |,
T A0 FTE
Deformed Concrete Pakistan ADD investigation initiated MOFCOM news,
Reinforcing Steel Bars BEEE | REREE dated 5-12-2016
S 1R B+ A 20164127 50
T 5550 iR
Fabricated Industrial Canada Tribunal issues determination of Canada International Trade
Steel Components mek reasonable indication of injury Tribunal News Release dated
T b 4R I & A TR RE TR R 10-11-2016
20164£11H8 108 ,
IE-WNEN TS RS &g
Glycine USA ADD - Initiation of changed 81 FR 81064[A-570-836],
HEm % circumstances review dated 17-11-2016
RIGHE-AEEREELH 20164115 170 |
81 FR 81064[A-570-836]
High carbon steel wire Brazil ADD preliminary duty imposed MOFCOM news,
= R 22 B AE W s e 504 dated 5-12-2016
20164£ 128 51
T 5550 FTE
Hot Rolled flat sheets India Safeguard Duty imposed 3/2016-Cus. (SG),
and plates (not in coil) B 32t AR A dated 23-11-2016
AR (E AR 201641174 230,
%) 3/2016-Cus. (SG)

© 2016 Lakshmikumaran & Sridharan, India
Allrights reserved




Lakshmikumaran
% & Sridharan

% INTERNATIONAL TRADE AMICUS / December, 2016

attorneys
Product Country Measures Notification No. and date
=i 3 LD #HS KH
Hot Rolled steel plate Brazil ADD affirmative preliminary MOFCOM news,
B HIAR kil determination dated 28-11-2016
B E MR G A 20164£11H 281 ,
T 5550 TR
Hot Rolled steel plate Brazil CVD investigation initiated MOFCOM news,
AL R B R A& dated 23-11-2016
20164£ 118 23H ,
i S EE A
Low Ash Metallurgical India Definitive Anti-dumping duty 53/2016-Cus. (ADD),
Coke B imposed dated 25-11-2016
1R IR 5 B A R A B 20164115 250 ,
53/2016-Cus. (ADD)
Oxalic acid EU Definitive ADD re-imposed Commission Implementing
B R BE BRI &L RIS Regulation (EU) 2016/2081,
dated 29-11-2016
20164£ 118 291 ,
RESTERASE
2016/2081&8 4
Polyurethane laminate Brazil ADD investigation terminated MOFCOM news,
REBREEM B R RIGHAE dated 23-11-2016
20164£ 118 231 ,
T 5550 TR
Polyvinyl Chloride Pakistan ADD investigation initiated MOFCOM news,
Suspension Grade BEEE | RERBEFE dated 1-12-2016
BIERRACH 20164 12K 15 ,
i SRR E A
Pup joints Canada Affirmative finding in sunset review CBSA Press Release
RBEMEY mER HEEHEHEERERR dated 30-11-2016
20164£ 1148 308 ,
mERNIFRFE RGN
Seamless pipes and EU Provisional ADD imposed Commission Regulation (EU)
tubes of iron and steel Rk B JE Wl Bt R AT & R 2016/1977, dated 11-11-2016
TeEME 20164118118 ,
Bk ATZR R 2 52016/1977
XA
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and Aluminium Zinc

extended

Product Country Measures Notification No. and date
=i R 18 it HHES RH B
Sulphonic acid Pakistan ADD investigation initiated MOFCOM news,
&R BESE | RERFHAE dated 5-12-2016
20164128 58
& HE
Tape Argentina | Affirmative final finding after MOFCOM news,
=R W R sunset review dated 18-11-2016
H%EEHREEEELR 20164115 184 |
g
Uncovered Innerspring USA ADD - Initiation of Anti- 81 FR 83801[A-570-928],
Units % circumvention Inquiry dated 22-11-2016
JE A 1N B 555 R A - R B T 20164 115 228 |,
81 FR 83801[A-570-928]
Unglazed ceramic tiles Argentina | ADD investigation initiated MOFCOM news,
R % RE MRE | RERFHAE dated 28-11-2016
20164£ 114 281
T 5550 FTE
Zinc Coated Australia | Time granted to issued statement Anti-dumping Notice No.
(Galvanised) Steel BmAF T | ofessential facts and final report, 2016/122, dated 10-11-2016

2016%#114 108 ,

% B ARUF % 48 BEAR
Trade remedy measures by China
H [ SR B 52 5 B
Product Country Measures Notification No. and date
7= £ et #HS KH #
Fe-based Amorphous | Japanand | ADD imposed MOFCOM Announcement No.65
Alloy Ribbon USA TEW R A 0f 2016, dated 21-11-2016
SRR &Sy | A FNEE 20164 117 218 ,
&A% 20165 5 655
Solar-Grade Korea ADD mid-term review initiated MOFCOM Announcement No.
Polysilicon | R BAsEh 8w 71 0t 2016, dated 23-11-2016
KPH BE & % & Bk 20164 114 230 ,
&M AE2016£4715
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