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Article x&

By Bhargav Mansatta and Jayant Raghu Ram

The Agreement on Safeguards (SGA) details
the substantive and procedural provisions
concerning the imposition of a safeguard
measure. However, the conditions under which a
safeguard measure can be implemented by a
WTO Member are provided in Article XIX:1(a) of
the GATT. Article XIX:1(a) permits a WTO
Member to implement a safeguard measure if, as
a result of unforeseen developments and of the
effect of the obligations incurred under the GATT
(including tariff concessions), any product is
being imported into its territory in such increased
guantities and under such conditions as to cause
or threaten serious injury to the domestic
producers of the product in that territory.

In July 2014, Indonesia had imposed a
"safeguard duty" on imports of iron and steel
products ("subject goods"). Indonesia had
however exempted 120 developing countries
from the ambit of the safeguard duty, as required
under Article 9.1 of the SGA.! It must be noted
that Indonesia did not have tariff bindings on the
subject goods in its Schedule of Concessions,
i.e., there were no ceilings on the rate of duty that
Indonesia could apply on imports of these subject
goods.

1 Article 9.1 of the SGA permits the Member imposing safeguard
measures to exempt developing countries from the scope of
application if import from these countries constitute less than 3%
of the total volume of imports of the subject goods into the
territory of such Member.
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At the WTO, Vietham and Chinese Taipei?
contested the consistency of the safeguard
investigation and the resulting duty with the SGA
and also as being in violation of Article | (MFN
obligation)? of the GATT.

Article X1X:1(a) of the GATT states:

“If, as a result of unforeseen developments and
of the effect of the obligations incurred by a
contracting party under this Agreement, including
tariff concessions, any product is being imported into
the territory of that contracting party in such increased
guantities and under such conditions as to cause or
threaten serious injury to domestic producers in that
territory of like or directly competitive products, the
contracting party shall be free, in respect of such
product, and to the extent and for such time as may
be necessary to prevent or remedy such injury, to
suspend the obligation in whole or in part or to
withdraw or modify the concession.”

In its analysis, the panel noted that for the
measure to constitute a safeguard measure, it
had to violate a GATT obligation for the purpose
of preventing or remedying injury. However, in
the present case, since Indonesia did not have

2 Viet Nam and Chinese Taipei were not exempt from the specific
duty imposed by Indonesia.

3 Article | of GATT prohibits a WTO Member from according
treatment to the imports of goods from a WTO Member that is
less favourable than that accorded to imports from other
territories.
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tariff bindings on the subject goods in its
schedule of concessions, the specific duty
imposed by Indonesia on imports of the subject
goods, i.e., the "safeguard measure”, did not
suspend, withdraw, or modify Indonesia’s
obligations under GATT Article Il. Thus, the panel

concluded that the specific duty was not a
safeguard measure.

The panel had examined Indonesia’s
argument that since the safeguard duty violated
Indonesia’s tariff obligations under its various free
trade agreements (FTA), there was a violation of
GATT Article XXIV. Article XXIV permits FTAs
between WTO Members, which in turn prevent
parties to FTAs from raising their bound tariffs
under the FTAs. However, the panel rejected this
argument holding that there was no such
obligation in Article XXIV, and such obligations
were instead governed by the applicable FTA.

In the absence of a violation of any GATT
obligation, the panel rejected the characterization
of the measure as a safeguard measure. The
panel exercised judicial economy and desisted
from making findings on merits under the SGA.

In support of its contention that the measure
was a safeguard measure, Indonesia argued that
the measure was imposed after conducting a
safeguard investigation under its applicable
safeguard framework. Further, Indonesia stated
that it had made the necessary notifications
under the SGA to the WTO’s Safeguard
Committee. However, the panel did not agree
that compliance with these procedures would
characterise the impugned measure as a
safeguard measure.

The panel then held that the measure, i.e.,
the increase in specific/import duty on imports of
the subject goods was a violation of GATT Atrticle
I:1, on account of Indonesia’s exemption for
developing countries from the applied duty.
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Among other things, the panel also clarified
that the absence of tariff bindings on a particular
good did not mean that a WTO Member could not
impose a safeguard measure. It clarified that, in
such a circumstance, such a measure would
have to be in the nature of a quota or minimum
import price, as that would be in violation of the
obligation under GATT Article XI to not impose
quantitative restrictions on imports.*

Before the Appellate Body (AB), Indonesia
argued that the panel had gone beyond its brief
by examining the characterization of the measure
even though the parties had not disputed the
same. The AB however rejected this argument
and held that the panel was not only entitled, but
rather, was obliged under DSU Article 11 to
determine which covered agreement was
applicable.

The AB also upheld the panel’s findings
concerning the characterization of the measure
and agreed with the panel’s reasonings.®

A "safeguard measure" has to be one which
violates a GATT obligation, and purpose of the
violation should be for preventing or remedying
injury to the domestic industry. There is no
requirement to conduct a safeguard investigation
(for the purpose of imposing a safeguard duty)
into imports of a product on which there is no
tariff binding. The implication of this decision is

4 The SGA permits a Member to impose a safeguard measure in
the form of a quota or a specific duty.

51n its report, the panel held that that violation of the GATT
obligation for such extent and for such time, as may be necessary
for preventing or remedying injury to the domestic industry, was
part of the definition of a safeguard measure. However, the AB
modified the panel’s finding to hold that the extent and duration
of such a measure was not was not relevant for determining
whether the measure was a safeguard measure.
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that where a country does not have tariff
bindings, if the authority imposes a safeguard
measure in the form of duties, it should not
exempt developing countries. If, however, a

country does intend to exempt developing
countries, then the safeguard measure should be
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in the form of a quota or any other quantitative
restriction.

[The authors are Joint Partner and Senior
Associate, respectively, in International Trade
Practice, Lakshmikumaran & Sridharan, New
Delhi]
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Aluminium products Lebanon ADD affirmative preliminary finding | MOFCOM news, dated 22-11-
CEEE S R B A 5 5E TR 2018
2018 4F 11 H 22 H, Ri4-H#T
[
Ammonium Nitrate Australia ADD affirmative preliminary finding | Anti-Dumping Notice No.
THfZ IR WA SN0 H R VEATT 2018/166, dated 24-10-2018
2018 4F 10 H 24 H, RMHEA
%525 2018/166 5
Carbon steel welded Canada ADD and CVD — Expiry review | Canada Border Service
pipe JIE-DN — Statement of Reasons issued | Agency CSWP1 2018 ER,
BN IG AR BB AT S M-S 2% - KAl | dated 2-11-2018
HLP R 20184E 11 H 2 H, mEKiL
ik E CSWP1 2018 ER
Circular welded USA ADD and CVD sunset review 83 FR 54915 [A-570-910 and
carbon, quality steel ek initiated C-570-911], dated 1-11-2018
pipe RS SRS AN S A M 52 o 20184F 11 H 1 H, 83FR
SRR RN E 54915 [A-570-910 F11 C-570-911]
Ceramic flags and GCC ADD investigation initiated MOFCOM news, dated 15-11-
paving, hearth, floor, | 554> RS 2 fE 2018
or wall tiles; whether or 2018 4E 11 H 15 H, W&
not on a backing; |
finishing ceramics
Bk
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Coated paper Argentina ADD - affirmative final finding after | MOFCOM news, dated 14-11-
il iR 4% PR A& sunset review 2018
S AieH - H V& 25 5 R, 2018 4 11 F 14 H, F5%5EkH
Ji]
Cold-Rolled Steel Canada ADD and CVD - Final Canada Border Service
54N JIE-DN determinations issued Agency CRS 2018 IN, dated
SAGUESA SAMUG — JAf fie 24 o 15-11-2018
2018 4£ 11 A 15 H, &Kl
5illk% % CRS 2018 IN,
Color coated sheet Viet Nam ADD investigation initiated MOFCOM news, dated 30-10-
REURIR S R S A 1A A 2018
2018 4F 10 A 30 H, mi45#Hr
1]
Common Alloy USA ADD - Affirmative Final 83 FR 57421 [A-570-073],
Aluminum Sheet X[ Determination of Sales at Less- dated 15-11-2018
P S TR Than-Fair Value 2018 4F 11 A 15 H, 83 FR
G- 8 AR T IR ESS | 57421 [A-570-073],
&
Common Alloy USA Final Affirmative Determination | 83 FR 57427 [C-570-074],
Aluminum Sheet %[5 of countervailable subsidies dated 15-11-2018
A SR T E M A A LRI 2018 4F 11 A 15 H, 83FR
57427 [C-570-074]
Copper Tube Canada ADD and CVD - Initiation of expiry | Canada Border Service
k=g JIEDN review Agency CT 2018 ER, dated
SRS SR — A e 1 2% 53 e 21-11-2018
20184 11 H 21 H, jn&EXil
BiflR4- % CT 2018 ER
Corrosion-Resistant Canada ADD - Preliminary determination Canada Border Service
Steel Sheet JIE DN SRR Agency COR 2018 IN, dated 8-
TRy JE3 e AN 11-2018
2018411 H 8 H, &l
JIk4-%& COR 2018 IN
Di Methyl Formamide | India Final Findings issued F.No0.6/37/2017-DGAD, dated
P g Bl recommending non-imposition of | 23-10-2018
anti-dumping duties 2018410 H 23 H, %A
AR AR BANESUS S B 6/37/2017-DGAD =
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for buses or lorries

FEERIE

Diamond Sawblades USA ADD - Preliminary Affirmative 83 FR 57425 [A-570-900],
and Parts EH Determination of Circumvention dated 15-11-2018
S WA B FR A RAEH-Y10 B E R E A | 2018 45 11 A 15 H, 83 FR
57425 [A-570-900]
Forged Steel Fittings USA Countervailing Duty Order issued | 83 FR 60396 [C-570-068],
AN K RAT AN LR 2 dated 26-11-2018
20184 11 A 26 H, 83FR
60396 [C-570-068]
Forged Steel Fittings USA Antidumping Duty Orders issued 83 FR 60397 A-570-067],
it S RAT R ATAHAERL % dated 26-11-2018
20184 11 A 26 H, 83FR
60397 A-570-067]
Hollow Steel Sections | New ADD negative final finding MOFCOM news, dated 27-11-
O A4 Zealand ST 75 5E PR 2018
o= 2018 4E 11 A 27 H, %
1]
Large Diameter USA Final Affirmative Determination of | 83 FR 56804 [C-570-078],
Welded Pipe X[ countervailing subsidies dated 14-11-2018
REOREE SANUG 6 5E 1 28585 2018 411 A 14 H, 83FR
56804 [C-570-078]
Lever arch EU Definitive anti-dumping duty Commission Implementing
mechanisms Xk B2 imposed after sunset review Regulation (EU) 2018/1684,
FLAFHEE SO S B H & 52 8 JE WO A A dated 8-11-2018
2018 4F 11 H 8 H, RKHZE R
SPAT AR SR 2018/1684 5
O-Acid India Anti-dumping Duty on O-Acid from | F.N0.7/14/2018-DGAD, dated
AR B[ China, imposed vide Notification 24-10-2018 and 55/2018-Cus.,
No. 6/2018-Cus. (ADD) extended | dated 15-11-2018
to imports of Ofloxacin Ester from | 2018 4% 10 A 24 H,
China 7/14/2018-DGAD 5, #i12018
xf ok H o B ERCR RO Y | 4F 11 5 15 H %8 55/2018-Cus.
BEAR =Xk 5 b E AR R | 5
Pneumatic tyres, new | EU Definitive Countervailing duty Commission Implementing
or retreaded, of Kk #2 imposed Regulation (EU) 2018/1690,
rubber, of a kind used ST Fe 24 IR AU 3 dated 9-11-2018

2018 11 H 9 H, KHZER
SPAT AT 2018/1690 5
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Polyester Textured USA ADD - Initiation of Less-Than-Fair- | 83 FR 58223 [A-570-097],
Yarn %[5 Value Investigations dated 19-11-2018
PIAHAR T 22 BB - AR AR T IE WA E T & 2018 411 A 19 H, 83FR
58223 [A-570-097]
Polyester Textured USA CVD - Initiation of Countervailing 83 FR 58232 [C-570-098],
Yarn EH Duty Investigations dated 19-11-2018
PIAHAZ 22 S AN -5 2 B A M 1 2 2018 411 A 19 H, 83FR
58232 [C-570-098]
Polytetrafluoroethylene | USA Negative industrial injury final MOFCOM news, dated 30-10-
Resin ESJEs determination 2018
RV LIt i A 7 PP A T 2018 410 A 30 H, M
1]
PVC Suspension India ADD - Initiation of Sunset Review | F.N0.7/34/2018-DGTR, dated
Grade Resin [ investigation 29-10-2018
B R RR L S-S H 9% 52 R A 2018 4F 10 H 29 H, %8
7/34/2018-DGTR 5
Quartz Surface USA CVD - Preliminary Affirmative 83 FR 57419 [C-570-085],
Products ESJEs Determination of Critical dated 15-11-2018
F5EE T i Circumstances 2018 £ 11 A 15 H, 83 FR
SN -8 8 IR A E R SR DL 57419 [C-570-085]
Quartz Surface USA ADD - Preliminary Determination 83 FR 58540 [A-570-084],
Products EH of Sales at Less Than Fair Value | dated 20-11-2018
F S ™ i and Postponement of Final 20184 11 H 20 H, 83FR
Determination 58540 [A-570-084]
ST -5 E T EAFAEAR T IR A
1EL5H 85 0 HE BT AT e Ak
Radial ball bearing Argentina ADD - affirmative final finding after | MOFCOM news, dated 14-11-
[r) Lo BR il 2K o] AR 22 sunset review 2018
G- H v B8 e H e 4 2018 £ 11 H 14 H, %
]
Railway Wheels Australia ADD and CVD - Extension of time | Anti-Dumping Notice No.
KEER BRFIE granted to issue the Final Report | 2018/177, dated 26-11-2018
SAGUEH FH S AN 28 R AT e 25kt | 2018 4F 11 H 26 H, RE A
5 2018/177 5
Rubber Bands USA Final Affirmative Countervailing 83 FR 58538 [C-570-070],
15 R J1 £ H Duty Determination dated 20-11-2018
B A H B AR R 2018 411 H 20 H, 83 FR
58538 [C-570-070]
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Seamless steel tube GCC ADD investigation terminated MOFCOM news, dated 6-11-
ToEE N E e 21k S A 1 A 2018
2018 4E 11 A 6 H, F4&H#H
Ji]
Seamless steel tube Mexico ADD sunset review initiated MOFCOM news, dated 22-11-
T4 ME 52 PHEF KL R AU T 2018
2018 4F 11 A 22 H, R4
Ji]
Sodium Gluconate, USA Antidumping Duty and 83 FR 56299 [A-570-071, C-
Gluconic Acid, and X[ Countervailing Duty Orders issued | 570-072], dated 13-11-2018
Derivative Products AT AU A SR AERE 2 2018 4 11 J 13 H, 83 FR
) MR N ) PR 56299 [A-570-071, C-570-072]
SATHET" i
Steel Pallet Racking Australia ADD investigation — Amendment Anti-Dumping Notice No.
LR Y NI to securities 2018/168, dated 5-11-2018
AU T A -8 R IR 2018 4E 11 A5 H, &MEEHA
75 2018/168 5
Steel Racks USA CVD - Preliminary Affirmative MOFCOM news, dated 22-11-
SIS EE Determination of countervailable | 2018
subsidies 2018 4E 11 H 22 H, T
SN - 5 € PETEAFAE ARG Ji]
Steel Wheels USA Preliminary Determination of Sales | 83 FR 54568 [A-570-082],
i e EH at Less-Than-Fair-Value dated 30-10-2018
WA BT IR M B & 2018 4£ 10 A 30 H, 83FR
54568 [A-570-082]
Sucker Rods Canada ADD and CVD - Notice of final Canada Border Service
AT JIEDN determination Agency SR 2018 IN, dated 14-
GRS M S A MU - 2 A e 24 3B 1 11-2018
2018 % 11 A 14 H, &Kl
BiflR45 % SR 2018 IN
Zeolite 4A (Detergent | India Final Findings issued F.N0.6/14/2017-DGAD, dated
grade) E[ recommending imposition of anti- | 29-10-2018
4A B F dumping duty 2018410 H 29 H, %
R AR VUEBU B B 6/14/2017-DGAD 5
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Trade Remedy actions by China
 [E[REEY T B RBOFT T30

cephem-4-
carboxylicacidpmeth
oxybenzyl ester
7-RZHBaE-3-]
BBE-4-L 18R B XY
HEETE

Product Country Measure Notification No. and date
e Ex Rl NEXSHHEA
Barley Australia ADD investigation initiated MOFCOM Announcement
RE BAFL KRERMEEEE No.89 of 2018, dated 19-11-
2018
2018 4F 11 A 19 H, R
2018 58 89 Atk
7-phenylacetamido- | India ADD investigation initiated MOFCOM Announcement
3-chloromethyl-3- FNE KRERIMEEE No.90 of 2018, dated 26-11-
cephem-4- 2018
carboxylicacidpmeth 2018 £ 11 A 26 H, BHHE
oxybenzyl ester 2018 &% 89 B G
7-RZBaE-3-5
BBE-4-L 18R B XY
HaE¥EkE
7-phenylacetamido- | India CVD investigation initiated MOFCOM Announcement
3-chloromethyl-3- FNE KRERNEEE No.91 of 2018, dated 26-11-

2018
2018 &£ 11 A 26 A, #HSE
2018 &£ 89 B 1NE

")

WTO News it ZHR i H
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IR e T IE 24 # phy 30 46 3F 101 75 B iR 02 2 18
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I ;India Customs & Trade Policy Update [l #5157 5 B 5 57

HEANHE-EIEL B

JoF ISR ] 2 o R G v e 23 D 2 BB TR U B P o dd
VERI R R A7 & P AR . AL E Y, 2018 4 10
H 18 HZ K& 145 38/2018-Cus ‘Sl &1 INE T & FhE
TG T SRS N % R E N IR R %%
T N T TR AL 55 FBE G B L AR R 4
FH 1 358 PN 103 V7 T (9 2 4% 0K A T PR U AL N R
VFAIE . U I RAS 28 vt i F il FA N R BB 2
VE AT IE I ER V7 55 P o) 3 B At B R )/ T R A R R
— .

UeAh, MG (RE) 55 65 SFATHMEA IR, N
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WO A Y (EPCG) #RUIIE M 18 NH
FEKF| 24 4N H o SANA S ERT 2018 11 A 6 HK
A5 47/2015-20 S A, FBEIT (FTP 5 FMH)

1B 2.16 B, dHUESE 2018 4 11 H 16 HZHi
ZRK) EPCG AU HE O R AR B IR, N 4E
KN AR 2 Hilg 24 M H.

2 im O - ZEHA S 25 an AU HYBRBR 2 5

24 %J FH D EREE R GRS H I E e K 5 2019 & 7
H o ZIEHIW KA TR R, FREH RIS
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T 2018 4F 11 H 1 Hilid % 43/2015-2020 5415, 15
1T €2015-20FTP F2£/7F M) 28 2.90A(vi)Fl(vi))Bt. %
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DRAE DRI B A o BN A BEXAE AR RE 55 2225 FLIN
BB I HRAT 57 225% (1 52 1 R e T 5 P PR

e SV I NV B BEAE FLA SR R B A, AE
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