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Article x&=

By Bhargav Mansatta

Government of the exporting country is an
interested party in a countervailing duty
investigation. Apart from exporters of the subject
product, Government of the exporting country is
also required to file response to the questionnaire
issued by the investigating authority and provide
necessary information.’

The United States is one of the biggest users
of countervailing duty investigation against
imports from India. In many cases, the USDOC
has determined that Government of India did not
provide complete information in response to the
questionnaire issued by the United States
Department of Commerce (“USDOC”). In other
words, as per the USDOC, there was absence of
complete information or response by Government
of India regarding certain subsidy programs
under investigation. Section 776(a) of the Tariff
Act 1930 (“The Act’) provides that the USDOC
can rely on facts available when an interested
party does not provide complete information.
Section 776(b) of the Act further provides that the
USDOC may use an adverse inference in
selecting from among the facts otherwise
available.

USDOC has the discretion in deciding the
application of adverse facts available in a given
case. Final determinations issued by the USDOC
in the following countervailing duty investigations
against India illustrates the practice adopted by
the USDOC in applying adverse facts available

! Article 12 of the SCM Agreement.
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when complete information is not provided by
GOl:

(i) Polyethylene Terephthalate Film, Sheet
and Strip from India, Administrative
Review, Final Determination dated March
18, 2019

(ii) Polytetrafluoroethylene Resin from India,
Original Investigation, Final Determination
dated May 14, 2018

(iii) Stainless Steel Flanges from India, Original
Investigation, Final Determination dated
August 10, 2018

In Polyethylene Terephthalate Film, Sheet,
and Strip from India, the USDOC, among others,
examined the countervailability of the income tax
program under Section 32AC (1A) (“sub-section
32AC") of the Income Tax Act.? Sub-section
32AC provides that when a company is engaged
in the business of manufacture acquires and
installs new assets exceeding prescribed
amount, then such company shall be allowed in
computing total income a deduction of 15 percent
of the actual cost incurred for such new assets.

During this administrative review
proceedings, the exporters of the subject product
and the mandatory respondents namely SRF and
Jindal provided full data of the benefits received
during the POR under sub-section 32AC. Jindal
reported that it received benefit under sub-

2 Issues & Decision Memorandum for the Final Results of the
Countervailing Duty Administrative Review: Polyethylene
Terephthalate Film, Sheet and Strip from India, AR 2016, Comment 2,
March 18, 2019.
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section 32AC of the Income Tax Act. SRF
submitted and demonstrated that it did not
benefit from this program. However, GOI did not
provide program description, explanation and
other requested information in the appendix in
the questionnaire response.?

The USDOC determined that GOI withheld
the information and an adverse inference is
warranted under section 776(b) of the Act.
Consequently, the USDOC determined that the
GOl vide sub-section 32AC provides financial
contribution in the form of revenue foregone and
benefit is equal to the difference between the
amount of income tax that would be payable
absent this program and the actual amount of
taxes paid by recipient after availing this benefit.*
The USDOC specifically relied on the application
of adverse facts to summarily determine that the
income tax program is de facto specific.® The
USDOC did not deem it appropriate to analyze
claims concerning non-specificity in absence of
relevant information in this regard from the GOI.®

Determination of specificity of a subsidy
program is crucial. Subsidy program will not be
considered as countervailable if it is not specific.
Subsidy program is not specific if the eligibility of
the program is based on objective criteria and
conditions i.e. criteria or conditions which are
neutral, which do not favor certain enterprise over
others and which are economic in nature and
horizontal in application (eg. Size of enterprise,
number of employees).” Section 771(5A)(D) of
the Act also provides that if the relevant statute
incorporates objective criteria and conditions

3 Issues & Decision Memorandum for the Final Results of the
Countervailing Duty Administrative Review: Polyethylene
Terephthalate Film, Sheet and Strip from India, AR 2016, March 18,
2019, pg. 6.

4 Ibid., pg. 14

3 Ibid., Comment 2, pg. 24

¢ Ibid.

7 Section 771(5A)(D) of Tariff Act 1930; Article 2, SCM Agreement,
Footnote 2.
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governing the eligibility of the program, then such
program will not be considered as specific.

Sub-section 32AC of the Income Tax Act
provides eligibility for enterprises based on
objective criteria i.e. the amount of investment
made in new assets and is therefore not specific.
However, as already noted, the USDOC resorted
to the application of adverse facts available and
determined that the program is de facto specific
because GOI did not provide any explanation
regarding the sub-section 32AC in its
questionnaire response.? It is acknowledged that
absence of specificity is a difficult legal criterion
to establish and practice shows that it is not
easily accepted by the investigating authorities.®
However, full co-operation by the GOl may have
rendered a different result regarding the
specificity and countervailability of this program.

Be that as it may, it is also noted that the
USDOC did not reject the information provided by
the mandatory respondents namely, Jindal and
SRF entirely. The USDOC determined the
subsidy margin for this program based on the
data furnished by the mandatory exporters. The
USDOC determined the benefit for Jindal under
this program by dividing the amount of benefit
with the total sales during the POR and accepted
the substantiated and verified claim of SRF that it

8 Issues & Decision Memorandum for the Final Results of the
Countervailing Duty Administrative Review: Polyethylene
Terephthalate Film, Sheet and Strip from India, AR 2016, Comment 2,
March 18, 2019.

% In Certain graphite electrode systems originating in India, the
European Commission evaluated Section 80IA of Income Tax Act by
which an amount corresponding to the profit generated by the power
generating activities was exempted from tax for 10 consecutive years for
companies that started operation on or after the 1 April 2003 and up to
31 March 2010. The European Commission determined that the subsidy
program is not specific because scheme appears to be available to all
companies on the basis of objective criteria. Council Regulation (EC)
No 1354/2008 of 18 December 2008 amending Regulation (EC) No
1628/2004 imposing a definitive countervailing duty on imports of
certain graphite electrode systems originating in India and Regulation
(EC) No 1629/2004 imposing a definitive anti-dumping duty on imports
of certain graphite electrode systems originating in India, Official
Journal of the European Union, L 350/24, 30.12.2018, paras. 60 to 66.
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did not benefit from this program. To this extent,
it is required to be acknowledged that the
USDOC’s application of adverse facts available
did not penalize mandatory respondents by
imposing high rate of countervailing duty for the
concerned program.'©

In Polytetrafluoroethylene Resin from India,
the GOl filed questionnaire response. However,
the USDOC noted that GOI did not provide any
substantive response regarding two programs
namely (i) Exemption from electricity duty by the
State Government of Gujarat (SGOG)'" and (ii)
Renewable Energy Certificates program by the
GOL.'2 Consequently, USDOC determined that
application of adverse facts available is
warranted in accordance with Section 776(b) of
the Tariff Act. The exporter of the subject product
and the mandatory respondent Gujarat
Fluorochemicals Limited (“GFL”), provided
complete information regarding the use of both
these programs.

Regarding exemption from electricity duty by
SGOG, GFL reported that it received two
different types of exemptions from electricity duty,
(i) electricity consumed by its new manufacturing
unit in accordance with the Electricity Duty Act,
1958 and (ii) duty exemption for its wind power
generation in accordance with Wind Power
Policy-2013. However, because GOl did not
provide information regarding the nature of the
program, the USDOC applied adverse facts

10 Issues & Decision Memorandum for the Final Results of the
Countervailing Duty Administrative Review: Polyethylene
Terephthalate Film, Sheet and Strip from India, AR 2016, Comment 2,
March 18, 2019

11 GOI provided only a brief statement that information regarding this
program, administered by the State Government of Gujarat, could be
collected from the mandatory respondent; Decision Memorandum for
the Preliminary Determination in the Countervailing Duty Investigation
of Polytetrafluoroethylene Resin from India, February 28, 2018, pg. 9.
12 Issues and Decision Memorandum for the Final Determination in the
Countervailing Duty Investigation of Polytetrafluoroethylene Resin from
India, May 14, 2018, Comment 2.
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available for determined countervailability of the
program. USDOC determined that GOI conferred
a financial contribution in the form of revenue
foregone, benefit and the program is specific.'3
For this purpose, USDOC relied on the
information provided by the domestic industry in
the petition. ' Once again, the USDOC
determined that because GFL provided
information regarding the benefits it received
under this program during the POI, it is relying on
this information to calculate the subsidy margin
and the countervailing duty rate for GFL.

Regarding Renewable Energy Certificate
("REC”) Program, GFL explained that GOI
identifies energy intensive consumers and
requires them, through the Central Electricity
Regulatory Commission (“CERC”), to generate a
certain percentage of green energy either from
self-generation or by purchasing RECs through a
CERC administered power exchange. GFL
reported that it generated a number of RECs
during the POI through its captive windfarm and
these RECs were sold during the POI at prices
set by CERC. ' The USDOC specifically
observed that it normally relies on the
government to provide specific program
information with regard to the administration and
specificity of programs. Because the GOI did not
provide any information regarding this program,
USDOC was not able to confirm GFL'’s
description of how this program is administered.'®
Therefore, USDOC determined that this program
provides financial contribution, benefit and is de
facto specific. 7 However, the USDOC

13 Decision Memorandum for the Preliminary Determination in the
Countervailing Duty Investigation of Polytetrafluoroethylene Resin from
India, February 28, 2018, pg. 17

14 Ibid. footnote, 92

15 Ibid., pgs. 18 & 19

16 Ibid., pg. 19

17 Ibid. Preliminary determination was confirmed by the USDOC in the
Final Determination issued on August 10, 2018.
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determined subsidy margin for GFL based on the
verifiable benefit amount actually reported by
GFL during the POI to arrive at a countervailable
subsidy rate.’®

In Stainless Steel Flanges from India, the
United States examined host of subsidy
programs alleged by the petitioners. ' The
USDOC noted that GOI did not provide complete
information regarding eight programs?° including
(i) Provision of stainless steel, billet and bar by
SAIL at less than adequate remuneration and (ii)
Ten State Government of Andhra Pradesh
Programs (“SGAP”). Exporter of the subject
product from India and a mandatory respondent
in the investigation, Echjay Forging Industries
Pvt. Ltd (“Echjay”) provided complete information
regarding the use of these two subsidy programs.

Regarding provision of stainless steel, billet
and bar by SAIL, domestic industry in the United
States argued that GOl failed to provide
response to USDOC questionnaire and therefore
adverse facts available should be applied for
Echjay to determine countervailing duty rate of
this subsidy program.?’ The USDOC determined
the provision of steel inputs by SAIL at less than
adequate remuneration provides a
countervailable subsidy. The USDOC did not
accept the GOI's argument that the provision of
steel inputs by SAIL for less than adequate
remuneration is not a program that confers a
benefit from the GOI because SAIL is not a public
body and it neither possesses governmental
authority nor discharges any government

18 Ibid.

19 Issues and Decision Memorandum for the Final Determination in the
Countervailing Duty Investigation of Stainless Steel Flanges from India,
August 10, 2018

20 (i) GOI Loan Guarantee (ii) Status Certificate Program (iii) Provision
of Stainless Steel, Billet and Bar by SAI at LTAR (iv) Infrastructure
Assistance for Mega Projects under the Maharashtra Industrial Policy of
2013 (v) Other State Government of Maharashtra Industrial Promotion
Policy to Support Mega Projects & (vi) Incremental Export Incentive
Scheme (vii) Steel Development Fund. /bid., Comment 6

2! Ibid., Comment 3.
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function. 2> However, USDOC observed that
Echjay reported properly regarding this program
and submitted that it had no purchases of any
kind from SAIL during the POI. USDOC observed
the no evidence was uncovered during the
verification that called into question the claim of
Echjay. Accordingly, USDOC determined that
Echjay did not benefit from this program.23

Similarly, in absence of information regarding
SGAP programs from the GOI, the USDOC
applied adverse facts available to determine that
SGAP programs provides countervailable
subsidy.?* However, the USDOC accepted the
verifiable claim that Echjay did not receive any
benefit under ten SGAP programs.?®

Following conclusions are evident regarding
the application of adverse facts available by the
USDOC when it determined that GOI has not
provided complete information regarding certain
subsidy programs:

(i) Application of adverse facts available is
determined for each subsidy program.
Absence of information regarding certain
subsidy programs by the GOI will not result
in rejection of the entire GOl questionnaire
response.

(i) GOl information and explanation of the
program is necessary to determine the
nature of subsidy programs and its
countervailability in accordance with the
provisions of the SCM Agreement as
incorporated in the US Statute and as
implemented by the USDOC.

22 Issues and Decision Memorandum for the Final Determination in the
Countervailing Duty Investigation of Stainless Steel Flanges from India,
August 10, 2018, pg. 16

3 Ibid.

2 Ipid., Comment 6.

25 Decision Memorandum for the Preliminary Determination in the
Countervailing Duty Investigation of Stainless Steel Flanges from India,
Programs Preliminarily Determined to Be Not Used by, or Not Confer a
Measurable Benefit to Echjay, S.No. 28, January 16, 2018.
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(iif) When the GOl does not provide details
regarding the benefit provided
under
concerned program, the USDOC will rely
on the actual information and data provided
by the exporter for determining subsidy

mandatory respondent
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Aluminium extrusions Australia Affirmative finding in ADD and CVD | Anti-dumping Notice No. 2019/44,
GERLYY) TRRH) review investigations dated 8-5-2019
AU FH s AU 52 B T A E PR R 2019 /£ 5 A 8 H, RMAHAEH
2019/44 =
Aluminum extrusions USA Affirmative Preliminary Determination | [FR Doc No: 2019-10275] [A-570-
EERILY EES| of Circumvention of the Antidumping | 967, C-570-968], dated 17-5-2019
and Countervailing Duty Orders 2019 4 5 A 17 H[FR Doc No:
SR AT NG s HBE T A e W) | 2019-10275]  [A-570-967, C-570-
968]
Aluminum foil paper Mexico Imposed ADD preliminary duty MOFCOM news, dated 27-5-2019
CER/eHI S = PU A FEWSC I I B A A3 201945 H 27 H, &5 HHTH
Aluminum strip Eurasian ADD - Initiation of investigation MOFCOM news, dated 8-5-2019
LEETit Economic SATVE - L 1 2 201945 H 8 H, mi%iHE
Union
RO 28 5 Bk
Aluminum tube Argentina ADD - Initiation of investigation MOFCOM news, dated 9-5-2019
HE Bl AR AE A - KR T A 201945 H 9 H, &4 E
Ammonium Nitrate Australia Notice issued for longer period for | Anti-dumping Notice No. 2019/69,
TN IR #% BORFIE decision of Minister dated 16-5-2019
SEKCA AN PR 2019 /£ 5 H 16 H, M AEE
2019/69 =
Carbon steel plate Taiwan Affirmative preliminary CVD result but | MOFCOM news, dated 24-5-2019
TRANAR Region not to impose duty 201945 A 24 H, w4 HE
B X 15 E M AN B AU AN
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Ceramic tile USA ADD and CVD - |Initiation of | MOFCOM news, dated 5-5-2019
Bk E[H investigation 201945 H 5 H, M4H#HE
SAGUES A s A - R A
Certain Carbon Cold- | Taiwan Affirmative preliminary ADD and CVD | MOFCOM news, dated 24-5-2019
rolled Steel Products Region result but not to impose duty 201945 A 24 H, w0 E
R ELBRN 78 H X T E e A A 2 R I A AR AN WAL S
AP
Certain Flat-rolled | Taiwan Affirmative preliminary ADD and CVD | MOFCOM news, dated 24-5-2019
Products of Stainless | Region result but not to impose duty 201945 H 24 H, R4 E
Steel, Hot-rolled B X T E T e B A s I I 4] AR AN WL S
ARG i X AR
Certain Flat-rolled | Taiwan Affirmative preliminary CVD result but | MOFCOM news, dated 24-5-2019
Steel Products, Plated | Region not to impose duty 201945 A 24 H, w4 HE
or Coated with Zinc or | Bi&H[X T 08 P KM AT AH AN AE WA S # M A3
Zinc-alloys
PR, FrO < m AL
Copper tube Canada ADD and CVD - Affirmative expiry | CT 2018 ER, dated 3-5-2019
i JIE-wN review determinations 201945 H 3 H, CT 2018 ER
S A AN - 15 8 P4 B A
Digital Offset Printing | India Anti-dumping investigation initiated F.No.6/7/2019-DGTR, dated 16-5-
Plates Ep R S ABUE R 2 2019
H65 IR R 2019 4 5 H 16 H, % 6/7/2019-
DGTR =
Ductile Iron Pipes India Anti-dumping duty extended for a | 21/2019-Customs -(ADD), dated 9-
BREHRE Bl period of 45 days from 9" May, 2019 | 5-2019
up to 234 June 2019 in pursuance of | 2019 £ 5 H 9 H, 21/2019-
the Order of the Gujarat High Court | Customs -(ADD)
dated 3 May 2019.
R 2019 4 5 H 3 Hili i hrkfm &k
B (0 U BT AE R AE K 46 K
Electronic wall clock Turkey Affirmative ADD final finding after | MOFCOM news, dated 24-5-2019
IR +HH sunset review 201945 A 24 H, wi&%HHE
H % 5% 5 15 e MR e 243
Fiber fabric Turkey Affirmative ADD anticircumvention final | MOFCOM news, dated 8-5-2019
AR ALY +HH finding 20194 5 A 8 H, m4-ibHniE
MR AU I ARk
Furniture hinge Turkey Affirmative ADD anticircumvention final | MOFCOM news, dated 8-5-2019
FHBE +H I finding 201945 H 8 H, 755 HkHiH
1 M S e
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Grinding balls Australia Accelerated review of ADD and CVD | Anti-dumping Notice No. 2019/63,
Tt B BR NI notice for exports by specific entity dated 14-5-2019
PR IR AR MY B Y REAT PR R A AR | 2019 4F 5 H 14 H, RBUEHA &
HINU 5 2019/63 =
Multilayered Wood | USA Final Results of Antidumping Duty New | [FR Doc No: 2019-09900] [A-570-
Flooring E3Es| Shipper Review; 2014-2015 970], dated 14-5-2019
% JZARHIR 2014-2015 4 e figs#rth DR 2 | 2019 4 5 F 14 H, [FR Doc No:
ik 2019-09900] [A-570-970]
New/Unused India Final Findings issued recommending | F No. 7 / 08 / 2018 — DGAD, dated
Pneumatic Radial | FIE continuation of residual rate of anti- | 2-5-2019
Tyres dumping duties with respect to 3 | 201945 H 2H, % 7/08/2018
AR A B RS concerned New Shippers. - DGAD 5
fia X = 5% H R A &k v R U i
Organic coated steel | EU Definitive ~ ADD imposed after | Commission Implementing

products
AHLIRZN i

affirmative expiry review

HE PRI R R RSO 28 S B B

Regulation (EU) 2019/687, dated
2-5-2019

201945 H 2 H, BKBEHATZE
N5 2019/687 5

psi
N

~

Organic coated steel | EU

Definitive CVvD imposed after

Commission Implementing

products ¥k B affirmative expiry review Regulation (EU) 2019/688, dated
BB E N i 1 E M2 2 0 JE R 2 SR A 2-5-2019
201945 H 2 H, BREPATRIAS
A5 2019/688 5
Pencil Mexico ADD - Initiation of an expiry reviews MOFCOM news, dated 20-5-2019
B = P4 EF AT - ) 2% 52 o 201945 H 20 H, m4##rE
Polyester Textured | USA Preliminary Affirmative Countervailing | [FR Doc No: 2019-09065] [C-570-
Yarn % Duty Determination 098], dated 3-5-2019
PIAHARTE 22 B P S I AT 2019 £ 5 7 3 H, [FR Doc No:
2019-09065] [C-570-098]
PVC flat electrical | Australia Affirmative finding in ADD and CVD | Anti-dumping Notice No. 2019/47,
cables BORFINE investigation dated 8-5-2019
REA LN o8 8 M I AU R A bk A 2019 /£ 5 A 8 H, RMUHALH
2019/47 =
Quartz Surface | USA Final Affirmative Determination of | [FR Doc No: 2019-10800] [A-570-
Products % Sales at Less Than Fair Value 084], dated 23-5-2019
AU BT RTEFNMEE EHAH 2019 4= 5 H 23 H, [FR Doc No:

2019-10800] [A-570-084]
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Quartz Surface | USA Final Affirmative Countervailing Duty | [FR Doc No: 2019-10799] [C-570-
Products EH Determination 085], dated 23-5-2019
AEA G HE M RAMIG 28 2019 4£ 5 H 23 H, [FR Doc No:
2019-10799] [C-570-085]
Seamless casing and | Canada Initiation of Scope Proceeding SC OCTG1 2019 SP, dated 10-5-
oil country tubular | inEEk R AR R 2019
goods 2019 £ 5 A 10 H, SC OCTG1
ThEAE 2019 SP
Sodium Egypt ADD - Initiation of investigation MOFCOM news, dated 20-5-2019
naphthalenesulphonate | % }% SAGUEH - R EE T A 201945 A 20 H, w45 iE
TRt 25
Solar glass EU ADD and CVD - Initiation of an expiry | 2019/C 165/06 and 2019/C
X FH BE 33 Rk 22 reviews 165/07, both dated 14-5-2019
AR A S U - 2 2% 52 2019 4 5 H 14 H, 2019/C
165/06 F1 2019/C 165/07
Steel Nails USA ADD - Final Results of the Expedited | [FR Doc No: 2019-10272] [A-570-
WET EH Sunset Review 909], dated 17-5-2019
SABUEH- T H 7% 52 o B 28 ik 2019 4 5 A 17 H, [FR Doc No:
2019-10272] [A-570-909]
Steel pallet racking Australia Affirmative finding in ADD investigation | Anti-dumping Notice No. 2019/45,
PFER T4 NN RAIGSHBEEE MR dated 6-5-2019
2019 £ 5 H 6 H, MM AHEE
2019/45 =
Steel products EU Initiation of review of Safeguard | 2019/C 169/08, dated 17-5-2019
W i K B measures 2019 % 5 H 17 H , 2019/C
R AR OR b A e 52 e 169/08
Steel tube Ukraine ADD - Initiation of investigation MOFCOM news, dated 20-5-2019
W 5= A - AR R A 201945 H 20 H, m4#rE
SUS 300 Series Flat- | Taiwan Affirmative preliminary CVD result but | MOFCOM news, dated 24-5-2019
rolled Products of | Region not to impose duty 20194E 5 H 24 H, W4EHH
Stainless Steel, Cold- | &&[x 1 E M AN AR AR SR
rolled
300 RAFLAFN
Synthetic fiber blanket | Mexico ADD - Initiation of an expiry reviews MOFCOM news, dated 20-5-2019
B AT YRR = PU A S - R R S 2% 52 e 201945 H 20 H, F&5¥rIa

© 2019 Lakshmikumaran & Sridharan, India
All rights reserved




7z Lakshmikumaran

3

M 3 Sridharan %]
2 o eys INTERNATIONAL TRADE AMICUS / May 2019
Product Country Measure Notification No. and date
7 i Ex it NEXSTHEA

Vertical Metal File | USA ADD and CVD - Initiation of | MOFCOM news, dated 22-5-2019
Cabinets EH investigation 20194E 5 H 22 H, &4
SLAE R SR SAGUES A s A - R A
Woven and/or stitched | EU Notice of initiation of an anti-subsidy | 2019/C 167/07, dated 16-5-2019
glass fibre fabrics ¥k B2 proceeding 2019 £ 5 H 16 H, 2019/C
B4 R AN A 167/07

Trade Remedy actions by China
T EREHY A BT T80

K. BRE L
H. HAHZE

Product Country Measure Notification No. and date
P i Ex Rt NEXSTHEA
Heat-resistant Pressure- | USA and EU Initiation of expiry review MOFCOM Announcement No. 20 of
bearing Seamless Alloy | 3% [ ARk ¥ RACHAA S B 2019, dated 10-5-2019
Steel Tubes 20194 5 H 10 H, Fi%# 2019 £ 4
e e K e & 4 4N G 4% HH 205
P
Phenol USA, EU, | Affrmative  preliminary ADD | MOFCOM Announcement No. 2=2 of
Ky Korea RP, | determination 2019, dated 27-5-2019
Japan and | & & MR AT 2019 4 5 A 27 H, w%H 2019 44
Thailand EHH 225

&

WTO News 157 4H 2335 5]
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