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By Bhargav Mansatta

Generalised System of Preferences (GSP)
means a mechanism by which imports from
developing countries are subject to lower tariffs in
the importing country. This system has been
implemented by the developed countries such as
Canada, EU, US, Australia, Japan, Iceland and
Switzerland. The Enabling Clause permitting
implementation of GSP by WTO Members is
“1979 Decision on Differential and More
Favourable Treatment, Reciprocity and Fuller
Participation of Developing Countries”. GSP is an
exception to the principle of non-discrimination
between WTO member countries, i.e. Most-
Favoured Nation Principle.

The United States Trade Act, 1974 provides
for preferential tariff for several identified
products when it is imported from developing
countries. However, the GSP beneficiary country
is required to, inter alia, assure the United States
that it will provide “reasonable and equitable
market access”.! It states:

“FACTORS AFFECTING COUNTRY DESIGNATION
In determining whether to designate
any country as  a beneficiary  developing
country under this subchapter, the President
shall take into account—

(4) the extent to which such country has
assured the United States that it will
provide equitable and reasonable access
to the markets and basic commodity

119 U.S.C Section 2462(c)(4)
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resources of such country and the extent to
which such country has assured the United
States that it will refrain from engaging in
unreasonable export practices.”

Failing this requirement, the duty-free
treatment to imports of the developing country
may be withdrawn.? India is a beneficiary country
under the GSP regime of the United States. The
review of GSP benefits granted to India was
initiated in  April 2018 by the US Trade
Representative (USTR). The USTR concluded
that India does not provide reasonable and
equitable market access and has therefore failed
to meet the eligibility criteria as provided in the
statute. The United States has notified its
intention to withdraw the GSP benefits to India on
all applicable tariff lines. The United States has
cited “wide array of trade barriers” by India that
create serious negative effects on United States
Commerce.® Over time the United States has
opposed, among others, the introduction or
existence of following ‘trade barriers’ by India:

e Price caps on sale of medical devices
such as stents, knee implants, etc.

e The certification requirements that seek to
ensure that dairy product is sourced from
animal that has never been fed animal
derived blood meal.

219 U.S.C. Section 2462(d)

3 United States will Terminate GSP Designation of India and
Turkey, available at https://ustr.gov/about-us/policy-offices/press-
office/press-releases/2019/march/united-states-will-terminate-gsp,
4 March 2019.



https://ustr.gov/about-us/policy-offices/press-office/press-releases/2019/march/united-states-will-terminate-gsp
https://ustr.gov/about-us/policy-offices/press-office/press-releases/2019/march/united-states-will-terminate-gsp
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e High customs duties on motorcycles,

mobiles, telecom network equipment,
smart watches, etc.

e Localisation of data rules mandating that
companies collecting critical data about
consumers must store and process them
within the borders of the country.

e Export incentives to industries under

various schemes.

The United States is India’s second biggest
trading partner after China. India’s export to the
US is approximately $50 billion. Almost 16% of
India’s exports is to the United States. India has a
trade surplus with the United States 4. Withdrawal
of GSP benefits will not affect all critical sectors
of export interest because not all products of
export interest were eligible for duty-free
treatment. For example, textile products
(Chapters 50 to 62), which are of critical export
interest, were not eligible for duty-free treatment
when imported into the United States from India.
Steel and aluminium products, which is also of
substantial export interest for India, are already
subject to very high additional duty . Customs
duty by the United States on import of goods is
very low on many products even without the GSP
benefit and therefore absence of GSP benefit will
not have significant impact. However, it seems
that the withdrawal will indeed impact some
products of export interest such as chemical
products, which will become costlier by 5%.°

4 India-US trade spat: Higher tariffs on exports under GSP will
kick in after 60 days, available at
https://feconomictimes.indiatimes.com/news/economy/foreign-
trade/india-us-trade-spat-higher-tariffs-on-exports-under-gsp-will-
Kick-in-after-60-
days/articleshow/68279178.cms?utm_source=ETMyNews&utm
medium=HPMN&utm_campaign=AL1&utm_content=17

5 On March 8, 2018, under 19 U.S.C. 1862, additional import
duties for steel mill and aluminium articles were imposed by the
United States, which became effective from March 23, 2018.

6 India-US trade spat: Higher tariffs on exports under GSP will
kick in after 60 days, available at
https://economictimes.indiatimes.com/news/economy/foreign-
trade/india-us-trade-spat-higher-tariffs-on-exports-under-gsp-will-
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Be that as it may, it is clear that the United
States’ decision is anything but fair and India may
not accept it lying down. Special and differential
treatment to developing countries is recognised
under the GATT and WTO framework. Preamble
to the WTO Agreement notes that there is a need
for ‘positive efforts’ to ensure that developing
countries secure a share in their growth in
international trade commensurate with the needs
of their economic development. GSP is one of
the few effective ways of implementing this
principle. It is, by definition, a unilateral extension
of tariff preferences by developed countries.
Thus, non-reciprocity is the very essence of GSP
system. The United States has effectively
introduced reciprocity as the requirement for
enjoying continued benefit under the GSP. The
United States also cannot unilaterally determine
what type of ‘trade barriers’ are acceptable to it. It
is nobody’s case that there should not be any
‘trade barriers’ by India. Many of these so-called
trade barriers, for example high import tariffs, are
well within India’s scheduled commitments under
the WTO.

More importantly, keeping aside the fairness
of the decision, the United States’ decision also
goes against the fundamental principle of most
favoured nation enshrined in the WTO. The United
States is continuing its GSP benefits in favour of
host of other developing countries. Withdrawal of
GSP benefit will result in discrimination between
developing countries which are in similar situation.
The United States is under an obligation to not

discriminate between “similarly  situated”
developing countries. Differential treatment
between developing countries, if introduced,

should be to respond to “different financial,
developmental and trade needs of developing
countries”. GSP benefit to India is not being

kick-in-after-60-
days/articleshow/68279178.cms?utm_source=ETMyNews&utm
medium=HPMN&utm_campaign=AL1&utm content=17
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withdrawn by the United States because it is un-

comparable to other developing countries in terms
of its developmental or trade needs.

In the case of European Communities —
Conditions for the Granting of Tariff Preferences
to Developing Countries (EC-Tariff preferences),
WTO Appellate Body, decided that discrimination
between similarly situated developing countries is
not consistent with the WTO obligations of the
member country.

As of now India has downplayed the impact
of the announcement of withdrawal of GSP

o
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benefits by the United States. Even if some of the
trade barriers are WTO inconsistent or unduly
harsh, it is clear that the United States has
jumped the gun. If India wishes to fight back and
iIs unwilling to allow, what the United States
considers as ‘reasonable and equitable market
access’ or impose retaliatory tariffs, a formal
WTO dispute is the clear way forward.

[The author is a Joint Partner in International
Trade Practice, Lakshmikumaran & Sridharan,
New Delhi]
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Aluminum Canada ADD and CVD expiry review | Canada Border Service Agency
extrusions JIE-DN initiated Press Release dated 11-3-2019
SRy RS S MU N S AU A 28 55 2019 4F 3 A 11 H, m&ERKilHs
JR 5535 KA I
Aluminum Wire | USA Postponement  of Preliminary | 84 FR 10032 [A-570-095],
Cable ESES| Determination of Antidumping Duty | dated 19-3-2019
EFUNEERAA) Investigation 2019 4 3 A 19 H, 84 FR
JE AR AT B VR R B 10032 [A-570-095]
Aluminum foil Argentina Initiation of ADD investigation MOFCOM news, dated 11-3-
=] BT AR R R AU T 2019
2019 3 H 11 H, g%k
Aluminum sheets Argentina Initiation of ADD investigation MOFCOM news, dated 1-3-
R R 4R 5 KA AR A 2019
2019 3 H 1 H, FsEHiE
Articulated chain Turkey Final affirmative ADD circumvention | MOFCOM news, dated 13-3-
Bk +HH determination issued 2019
RAT AU SR A B 4 F € 1 | 2019 4 3 H 13 |, R ST A
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Carbon and Alloy | USA Initiation of Countervailing Duty | 84 FR 10040 [C-570-105],
Steel Threaded Rod | 3£ [E Investigations dated 13-3-2019
B AN RS SR 1 2019 4 3 H 13 H, 84 FR
10040 [C-570-105]
Carbon and Alloy | USA Initiation of Less-Than-Fair-Value | 84 FR 10034 [A-570-104],
Steel Threaded Rod | 3£ [% Investigations dated 19-3-2019
B < ANIEAT KK T EF M ERE 2019 4 3 A 19 H, 84 FR
10034 [A-570-104]
Cast Iron Soil Pipe USA Final Affirmative ADD and CVD | MOFCOM news, dated 27-2-
G KE EH Determination issued 2019
JRA BRAGEE A S A 1 5 MR 43 | 201942 2 H 27 H, R 55 ER T A
e
Ceramic tableware | EU Initiation of ADD circumvention | Commission Implementing
and Kitchenware Y] investigation Regulation (EU) 2019/464,
BT ANt s M e A R AR FRE S AT I A dated 21-3-2019
2019 45 3 H 21 H, BRMEPITER
M A5 2019/464 5
Circular Welded | USA CVD - Final Results of the|84 FR 11050 [C-570-911],
Carbon Quality Steel | 3% Expedited Second Sunset Review | dated 25-3-2019
Pipe SN 55 RO H YR 2 R ki | 2019 4F 3 H 25 H, 84 FR
TR B N B A LR 11050 [C-570-911]
Citric Acid Columbia Final negative ADD Determination | MOFCOM news, dated 4-3-
FEIR aHE L issued 2019
RAT R AGU 15 7 P AR A 201943 H 4 H, mgHEHHE
Crystalline  Silicon | USA Continuation of Countervailing Duty | 84 FR 10299 [C-570-980] and
Photovoltaic Cells ESES| and Anti-dumping duty Orders 84 FR 10300 [A-570-979], both
AEEEN D W N ER] Ak 252 S AU AN S B P A 4 dated 20-3-2019
2019 £ 3 H 20 H, 84 FR
10299 [C-570-980] #1 84 FR
10300 [A-570-979]
Fabricated USA Initiation of Less-Than-Fair-Value | 84 FR 7330 [A-570-102] and 84
Structural Steel e and CVD Investigations FR 7339 [C-570-103], both
P FH 25164 KA T 1E W B A S AU i 2 dated 4-3-2019
20194 3 H 4 H, 84 FR 7330
[A-570-102]f1 84 FR 7339 [C-
570-103]
Hand pliers Argentina Final Affirmative ADD | MOFCOM news, dated 4-3-
F4t B AR 52 Determination issued 2019
RAG NG 1 R PR AR 201943 H 4 H, FigsHBHHE

© 2019 Lakshmikumaran & Sridharan, India
All rights reserved




Lakshmikumaran
§ & Sridharan
attorneys

™" | INTERNATIONAL TRADE AMICUS / March 2019

HFC containing | Argentina Initiation of ADD investigation MOFCOM news, dated 1-3-
mixtures B AR 5 R AT R A 2019
HFC JR i ¥ 7] 2019 3 1 H, FEssEHE
Large Diameter | USA Countervailing Duty Order issued 84 FR 807 [C-570-078], dated
Welded Pipe % E RA AN AERE % 6-3-2019
RO IEEEE 2019 4= 3 H 6 H, 84 FR 807
[C-570-078]
Multilayered Wood | USA Initiation of Antidumping Duty New | 84 FR 9494 [A-570-970], dated
Flooring 5% [ Shipper Review; 2017-2018 15-3-2019
Z JZ AR AR ki 2017-2018 4F ) MiH# LR | 2019 4 3 /7 15 H, 84 FR
B 9494 [A-570-970]
Plastic  Decorative | USA Corrected Final Affirmative | 84 FR 7019 [C-570-076], dated
Ribbon F Countervailing Duty Determination | 1-3-2019
AR iy issued 201943 H 1 H, 84 FR 7019
RARZAE U R AMIG 1 7E 1 i 4 # | [C-570-076]
e
Polyvinyl Alcohol USA Initiation and Preliminary Results of | 84 FR 7337 [A-570-879], dated
R OIHNE EH Antidumping Duty  Changed | 4-3-2019
Circumstances Review 20194 3 A 4 H, 84 FR 7337
R IR AU 1 A B AR ) | [A-570-879]
AR
Power Transformers | Australia Initiation of ADD investigation Anti-Dumping Notice No.
A e 4% A R S A T A 2019/35, dated 18-3-2019
2019 4 3 A 18 H, &M AE
% 2019/35 =
Refillable  Stainless | USA Postponement  of Preliminary | 84 FR 10033 [A-570-093],
Steel Kegs ESE| Determinations in the Less-Than- | dated 19-3-2019
A B A AN A Fair-Value Investigations 2019 £ 3 H 19 H, 84 FR
A FEIARATIR T IR I E A AT 10033 [A-570-093]
Sandals and Uppers | Peru ADD expiry review and Changed | MOFCOM news, dated 1-3-
of rubber or Plastics | b€ Circumstances Review initiated 2019
T S R e R A LS H S I EHAT | 20193 H 1 H, BEHHIE
A
Silicon Metal Canada Expiry review finding likelihood of | Canada Border Service Agency
& JEhE 1N resumption of dumping and | Press Release dated 15-3-2019
subsidizing 20194 3 H 15 H, s RKilss
J) 2% 53 DA S BB R U R BB P IR | RSS2 R AT R E
RrAE
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Sodium USA Antidumping Duty Order continued | 84 FR 7021 [A-570-908], dated
Hexametaphosphate | 3% [# after sunset review 1-3-2019
7N B R B H 7% 5 8 J5 4k 82 I S AR 4 20194 3 H 1 H, 84 FR 7021
[A-570-908]
Solid Base Angle Australia Initiation of ADD investigation Anti-Dumping Notice No.
piik| WA R S A T A 2019/26, dated 26-2-2019
20194 2 H 26 H, &MEUEHAE
5 2019/26 5
Steel Racks and | USA Preliminary Determination of Sales | 84 FR 7326 [A-570-088], dated
Parts ESE| at Less Than Fair Value 4-3-2019
Pl B 28 WP E AR T I A 20194 3 A 4 H, 84 FR 7326
[A-570-088]
Steel wheels USA Final Affirmative ADD and CVD | MOFCOM news, dated 25-3-
e EH Determination issued 2019
RAT I AGUES AR UG 1 0 M e 23k | 2019 - 3 H 25 H, 45 HT A
e
Uncoated Paper Korea RP Preliminary Affirmative ADD | MOFCOM news, dated 1-3-
EIRATHR 5% [ Determination issued 2019
RA A H I 20194 3 A 1 H, B&uE
E R T S RFT T a0
M- Japan and | Final Affirmative ADD | MOFCOM Announcement No.
dihydroxybenzene USA Determination issued 10 of 2019, dated 22-3-2019
() 2K — HARMZEE | A AR H € 1 2 ik 2019 4E 3 H 22 H, mi&Has
2019 55 10
Stainless Steel Billet | EU, Japan, Preliminary Affirmative ADD | MOFCOM Announcement No. 9
and Hot-rolled Korea RP, Determination issued of 2019, dated 22-3-2019
Stainless Steel Indonesia RAT AT & € T 2019 £ 3 H 22 H, W& s
Plate (Coil) KK, HAS 2019 F5 95
ANENNILFIAEN | o i EFIED
RELIRIB EYEYiRIA
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\ 1 yIndia Customs & Trade Policy Update ENE ¥R 5 BUKE #

BN AT O TR H O R el - 23
GBI H bR

MR FARAL . FARLY DRI O R Ak
SEHE AR AELE SR (IGST) MR IRE K. iX—&
O —E, A8INE 2020 4£ 3 H 31 H, A
J& 2019 4£ 3 A 31 H. (HNASEEE) 3 4.14.
5.01 (a) #16.01 (d) (i) Bci@id 20194 3 H 20
HAAIEE 57/2015-20 S X4ME 5 SR GEHEH T
B

oA LB E HREN TR

ENEBURRLHE T — Il N s AvE 4" (TMA) 1)
R, TR AR M %R N X e 5 ) 2
B DR E BRI IE AE B IR . 1% T R
il AR T AR T i 38 A v T i, R R B AR
PE RSN 37 () S RGN RN . B R 2 2019 4F 2
H 27 Huf b & i@ s,

(&[2) Ratio Decidendi HI¥eHE i

IS A5 8 - MR WAL S i B B R B ) R R 3t T -
YEN B ORERIRE JT 2 AR

K 9 B B v e AR T O VR B R B U, R BE N
Marquis Energy #EATM 4% &7 1 HIE, B AR U X IR
77 5 [ 1 A2 W 20 53k 11 HE WA I 28 S A4 A 1 R B 3k
TR A 157/2013 SHk, (EAURFZMN A .
BN, MEIER AR FIE T AHR, A Marquis
Energy FL#:52 BIAHSC&BI 050 EBERE], —I
A% A AN BE A — T R e AF AR AR N 32 B LI R 77
i 2B 7 R ) 6 0T AE WA A B R R B BN
HAK, FNER G, ERNH ORGSR 0 EE
o RS RS A T AR RS (D ZE R
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2018 £ 9 H 21 HX A, BURXTIZ AU 3372 AH [F]
[, EURFAE 2018 4E 9 A 19 HfEaEn bt (L5rkrX
Y 55 53 FAEN T ARBNMKIE Lo Nk, EIRE
BT 2019 4F 3 A 7 HkAR T2 G.S.R.200 (E) &
ZHREX A

EREATRIILFTRHX-ZFHX (BEX) &REIMm
il

LSS T 3 1 2 HaA 1 (2019 & BtRIX (1T
) ZB1) . HRHEHE 2019 4 3 A 2 HEAMKIBHBIE
%, (BFEA ] B S BURF IS SN AT A SE AR AT LS —
AR X PR AR = T B IR s . ENEEBURF D&%
2005 FFATHREXIESR 2 995 (v) RN E GHAT
THET. WIET 2019 4 2 A 28 Atk 1% 551

[Council of the European Union v. Marquis Energy
LLC — Judgement dated 28-2-2019 in Case C-466/16
P, CJEU]
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EH AR (EJRA——Uttam Galva) nACE 50484 18
FETR, X B AR EE .
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BLFEAT 0 B I HAE 2 O e 1 DR R s, I
H (FEIEEMES B T AN B8R, 1%
oL, EUR AN BINBCE 3508 R B2 AN 3.05% 7% i ¢
B 3.11%. SN T R A IE E N E
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