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MRENRAZRTTERBAECR ?
By Edouard Descotis

The recent developments in the global
steel crisis and the distinct features of the
European Union (hereinafter the ‘EU’) have
underlined the challenges currently faced by
the EU trade policy. The EU is an economic
and political union of 28 Member States with
a specific institutional and decision-making
framework. The entire trade policy has
been delegated by the Member States to the
European Commission and Member States
can no longer impose trade defence on their
own. However, any modification of the trade
defence instruments necessarily involves the
three institutions responsible for the decision-
making. The European Commission which
represents the general interest has the power
to make legislative proposals. The European
Council, which represents the interest of the
Member States, and the European Parliament,
which represents the interest of the European
people, both act as co-legislators and can
amend the Commission’s proposal.

The recent market disturbances caused by
the overcapacity, low prices and the surge in
imports of steel products originating in China
has resulted in escalating tensions between
trading partners. EU steel producers and
Member States’ governments have requested
the European Commission to protect the EU
industry. However, the imposition of trade
remedies has brought up two challenges
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facing the EU trade defence instruments:
the market-economy status for China and
the modernization of the trade defence
instruments.
To grant or notto grant market economy status
to China

Chinajoined the World Trade Organization
in 2001. However, the full benefit of the WTO
membership has been differed to the end of
2016 for anti-dumping investigations. As a
generalrule, the dumping margin is computed
by comparing the export price of a product
with the domestic price or costs of the product
inthe exporting country. However, the specific
market conditions prevailing in non-market
economy, characterized by massive state
intervention, usually lead to artificially low
prices. These prices do not reflect the normal
market conditions and hence cannot be taken
into account for determining the dumping
margin. WTO rules allow investigating
authorities to resort to data from another
market (the so-called analogue country) or the
data of the domestic industry dully adjusted to
determine the normal value.

China’s Protocol of Accession to the WTO
(hereinafter the ‘Protocol’) contains a specific
provision on the market economy treatment.
According to Article 15(a)(ii) of the Protocol,
WTO members may use a methodology that
isnotbased in a strict comparison between the
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export price and the domestic price. However,

this provision is set to expire on 11 December
2016.1

It is broadly accepted by scholars and
practitionersthat Article 15 of China’s Protocol
of Accession to the WTO was poorly drafted.
Asaresult, the outcome of the expiry of Article
15(a)(ii) is not clear and contradicting views
exist. The effects of Article 15 of the Protocol
will not be analyzed here. Rather, the options
available to the EU to treat China as a market
economy will be explored.

Unlike the Indian legislation, the EU
anti-dumping Basic Regulation specifically
mentions China as being a non-market
economy.? Therefore, any decision to grant
market economy status to China will require an
amendmentofthe BasicRegulationtowithdraw
China from the list of non-market economies.
Due to the distinct process of the EU decision-
making, treating China as a market economy
in anti-dumping investigations appears very
difficult for the following reasons. First, the
European Commission is still considering
whether to grant market-economy status to
China. Second, the European Parliament,
one of the co-legislators, voted a non-binding
resolutionon 12May 2016 urgingthe European
Commission to deny market economy status
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to Beijing.® This resolution was voted by an
overwhelming majority and clearly indicates
the European Parliament’s position against
any favorable treatment for China. Last, but
notleast, Member States are divided on how to
treat China. This question is currently very high
on the EU agenda and lobbying efforts from
various industries are expected to increase.

However, one should not exclude
a compromise in the form of a ‘yes, but’
option. The European Parliament and the
Member States could agree on the market-
economy status for Beijing in exchange of
the introduction of new rules for determining
the dumping margin in order to address the
specific market conditions (without specifically
targeting China). Back in 2003, and before
Russia joined the WTO, the EU modified the
Basic Regulation by adding a new paragraph
to Article 2(5) of the Basic Regulation to allow
the European Commission to disregard the
costs associated with the production and
sale of the product under investigation if they
are not reasonably reflected in the records.*
The objective was to offer the European
Commission with the possibility to reject the
low prices of raw materials (e.g. natural gas
and electricity) paid by Russian companies
due to the market distortions and government

' Article 15(d) of China’s Accession Protocol to the WTO.

2 See Atrticle 7(b) of Council Regulation (EC) No 1225/2009 of 30 November 2009 on protection against dumped
imports from countries not members of the European Community, OJ 2009 L 343.

3 See http://www.europarl.europa.eu/sides/getDoc.do?type = TA&language = EN&reference =P8-TA-2016-0223

4 See Council Regulation (EC) No 1972/2002 of 5 November 2002 amending Regulation (EC) No 384/96 on the
protection against dumped imports from countries not members of the European Community, OJ 2002 L 305.
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intervention in Russia.® This provision has
been applied in numerous investigations
against Russia, Argentina and Indonesia.
However, in EU — Anti-dumping measures
on biodiesel from Argentina, a WTO panel
recently ruled that the European Commission
acted inconsistently with Article 2.2.1.1 of the
WTO Anti-Dumping Agreement by failing to
calculate the cost of production of biodiesel on
the basis of the records kept by the producers.®
This ruling gave a serious blow to the use of
Article 2(5), second paragraph, of the Basic
Regulation and could lead the EU to refrain
from introducing any new provision. Another
possibility would be to negotiate with China
the grant of full market economy treatment for
certain Chinese sectors in exchange for limited
protection for specific EU industry. However,
the option seems unrealistic given the tough
stand of China vis-a-vis the automatic grant
of market economy status.

The long and difficult overhaul of EU trade
defence

In addition to the uncertainty regarding
the treatment of China, the EU also appears
to be mired in the modernization of its trade
defence instruments. In April 2013, the
European Commission published a proposal
to reform the trade defence instruments.
The objective was to adapt the instruments
to economic environment changes and to
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improve the transparency, effectiveness and
enforcement. The European Commission
made groundbreaking proposals. Forinstance,
it proposed to provide interested parties
with a pre-disclosure, limited in scope, two
weeks before the imposition of provisional
measures. The underlying idea was to avoid
factual errors or calculation mistakes and to
provide information to interested parties as
to whether their business will be affected by
provisional measures. Besides, the European
Commission suggested notto levy duty on the
subject goods shipped within the two-week
period. The main proposal concerned the
so-called lesser duty rule according to which
investigating authorities may impose duties
below the dumping margin if such lesser duty
is sufficient to remove the injury caused to
the domestic industry. The lesser duty is a
‘WTO-plus’ requirement that goes beyond
the WTO rules and is currently used by several
WTO members including the EU and India.
The European Commission’s proposal was
to refuse the application of the lesser duty
rule in anti-subsidy investigations and where
structural raw material distortions is found to
exist in anti-dumping investigations.

The proposal was extensively modified by
the European Parliament and new restrictions
to the lesser duty rule were added. The
European Parliament proposed not to apply

® E.Borovikov and B. Evtimov, ‘EC’s Treatment of Non-Market Economies in Anti-Dumping Law: Its History: An Evolv-
ing Disregard ofInternational Trade Rules; Its State of Play: Inconsistent with the GATT/WTO?’, Revue des Affaires

Européennes, 2002, pp. 875-896.

6  WTO Panel Report, EU — Anti-dumping measures on biodiesel from Argentina, DS473.
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thelesser duty rule in three additional instances:
when the exporting country has an insufficient
level of social and environmental standards
(no ratification of core International Labor
Organization conventions or/and Multilateral
Environmental Agreements to which the EU
is party), when the complainants are largely
SMEs and when subsidies are found to exist
in anti-dumping cases. Despite several round
of discussions, the Member States have
not been able to reach an agreement at the
European Council. Again, the fate of the
trade defence modernization is affected by the
competing interests of the EU institutions and
the Members States.
Conclusion

The question of granting market economy
status to China and the ongoingmodernization
of the trade defence instruments have both
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been affected by the steel crisis that has divided
the Member States into two camps. A group of
Member States headed by the Scandinavian
countries and the UK is opposed to any
restriction to the lesser duty rule and supports
free trade with China. Another group under the
leadership of France, Italy and Spain claims
that granting China full membership in the
WTO could have disastrous consequences
for the EU’s economy. The EU appears to be
mired in a long-running standoff that reflects
its north-south split on trade. However, the
deadline for deciding on China’s market
economy status islooming and this could force
the EU to take a position that is, anyway, likely
to be challenged before the WTO by China.
[The author is a Principal Associate,

International Trade Practice, Lakshmikumaran
& Sridharan, Delhi]

Product Country Measures Notification No. and date
=il xR 18 It BHS KkH #H
1,1,1,2- India Anti-dumping duty E No. 5/23/2014-DGAD,
Tetrafluoroethane or B recommended to be continued dated 30-5-2016
R-134a after sunset review 2016 55 30H
. b3 N 484 >
11,1290 .2 5 R RS R #5/23/2014DGADE 4
Aluminium foil EU ADD circumvention investigation Commission Implementing
s Rk B initiated in imports of slightly Regulation (EU) 2016/865,
modified item dated 31-5-2016
BRBUINES B KR L A S AL 2016458 31H |
e BKELE B &4 7 44 2016/865
Automobile glass Brazil ADD affirmative preliminary finding MOFCOM news, dated 19-5-2016
BREHE ER G B E PR 2016458 190 , W &HHE
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Product Country Measures Notification No. and date
=i R 18 it #HS KH
Canned mushrooms Mexico ADD sunset review initiated MOFCOM news,
HE 5% A 7k BET | RERMHE ELF dated 17-5-2016
2016458 178 ,
2R a0
Cased Pencils USA ADD sunset review initiated 81 FR 34974 [A-570-827],
BEWE £E RERIGHE FEELHRE dated 1-6-2016
2016464 18 ,
81FR 34974 [A-570-827]
Certain iron USA ADD - affirmative preliminary MOFCOM news,
mechanical transfer % finding dated 2-6-2016
drive components RAFE -5 € MR 2016468 2H ,
B UBAR 3 8 4535 %718
Citric acid EU ADD - Acceptance of undertaking for Commission Implementing
T, g two exporting producers, withdrawn Regulation (EU) 2016/704,
FRABUEH TR B TR 2R 1 B M AR dated 11-5-2016
2016458 111
Bk B & B 23T 2445 2016/704
Coated fine paper EU ADD and CVD - Initiation of sunset 2016/C 172/06 and 2016/C
55 i 4 g review 172/07, both dated 13-5-2016
RAFEE AR AN IS - R R EFEHHE 2016458 130 , 2016/C
172/06£12016/C 172/07
Compound wood floor USA ADD - new shipper review MOFCOM news,
5 A ARHIR %£E terminated dated 30-5-2016
RABES-#145  E BUE FT O 20164£5H 30H
e85 7 %
Concrete steel bar Malaysia | Safeguard investigation initiated MOFCOM news,
1R 5+ A DREL | REREEERAE dated 2-6-2016
20164£6A2H , H&HHHE
Cold rolled/cold India ADD - Time extended to submit F No.14/9/2016-DGAD,
reduced flat steel 21l responses dated 31-5-2016
products (specified) G 5 - 2E B 4R K 7] Bl 20164£5H 31R
5L = %14/9/2016-DGADE M
Cold-rolled plate and Malaysia ADD affirmative final finding MOFCOM news,
coll ORBEL | RBHEEEELE dated 31-5-2016

20164£ 54 310 , ®&#HHE
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Product Country Measures Notification No. and date
=i R 18 it HHES RH B
Cold rolled steel flat USA CVD- affirmative final finding MOFCOM news,
products % and Final Affirmative Critical dated 25-5-2016
, Circumstances Determination
A ELR 20164£5H 250
’ FAM - 5 M Rk o L R e o
FEZZFER P
Corrosion-Resistant USA CVD - Final determination of 81 FR 35308 [C-570-027],
Steel Products E35| countervailing subsidies dated 2-6-2016
i} & i AR AR FANU M R P R 2016468 2H |
81 FR 35308 [C-570-027]
Corrosion-Resistant USA ADD - Final Determination of Sales 81 FR 35316 [A-570-026],
Steel Products % :[ffLeSS TharéFair \{acljuey and Final dated 2-6-2016
irmative Critical Circumstances
i i3 TR S A5 Determination, in Part 2(1)136;1?3?;1265% 570-026]
FANU - & R AR T IEE M E e
EHEEERERSENR
Coumarin India Definitive anti-dumping duty 20/2016-Cus. (ADD),
EEE R continued after sunset review dated 27-5-2016
H 7% 5 % G W & & R G HE F 2016454 278
20/2016-Cus. (ADD)
Deep Drawn Stainless Australia | ADD - Review initiated in respect Anti-dumping Notice No.
Steel Sinks AL | ofspecified company 2016/53, dated 16-5-2016
LR b ] BAGSE-BA B AR R EEH 20164548 160 ,
G4 28 5 2016/535
Electric fan Argentina | Anti-dumping investigation MOFCOM news,
LYz iRz | initiated dated 2-6-2016
KRG IR & 2016464 21
[
Foamed plastic Ukraine Safeguard measures imposed MOFCOM news,
R 2R By | SRR dated 3-6-2016
20164£6H 30 , W S HE
Fresh garlic USA ADD - new shipper review MOFCOM news,
oo £E terminated dated 26-5-2016
RG-SR EBEHHO FHER 20164 5K 268 |
T 5558 #E
Grinding Balls Australia CVD - Part investigation Anti-dumping Notice No.
B EE TR MAFE | terminated 2016/58, dated 6-6-2016
FAN G 2% 1E F 43 R & 2016464 6H

RAGEE ~5 %5 2016/58%
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=i 3 LD #HS KH
Hollow Structural Australia | ADD - Negative Findings in Anti-dumping Notice No.
Sections B FF T exemption inquiry 2016/52, dated 13-5-2016
220 b RAGE-BE R RIAE 2016458 130 ,
G4 4 5 2016/525
Hot-rolled flat products India ADD - Time extended to submit E No.14/9/2016-DGAD,
(specified) 2105 responses dated 31-5-2016
PEL FE M RAFEE-IE B IR R R BBl & 20164£5H 318 ,
% 14/9/2016-DGAD=
Hot-rolled flat products EU CVD investigation initiated 2016/C 172/08, dated 13-5-2016
of iron, non-alloy or g &R AN 20164£58 130 ,
other alloy steel 2016/C172/08
PEL TR =5
Large Residential USA ADD - Postponement of 81FR 29531 [A-570-033],
Washers e Preliminary Determination dated 12-5-2016
F R KRB R FRAUEH S0 A 2016455 128
81FR 29531 [A-570-033]
Latex balloon Argentina | Anti-dumping investigation MOFCOM news,
W = B W AR 3E initiated dated 25-5-2016
KRG E 2016454 250
T A0 R
Melamine EU ADD sunset review initiated 2016/C 167/08, dated 11-5-2016
=ZRARE g RERIGHEE EEH 2016458 117,
2016/C 167/08
Methyl Acetoacetate India Definitive anti-dumping duty 22/2016-Cus. (ADD),
2. Bz m PR g | imposed dated 31-5-2016
fEW B 25 IR AR EH B 20164£5H 318 ,
22/2016-Cus. (ADD)
Methylene Chloride / India Definitive anti-dumping duty 21/2016-Cus. (ADD),
Dichloromethane B imposed dated 31-5-2016
1= FEW B 2 A 2016458 31H |
21/2016-Cus. (ADD)
Paper Clips USA ADD sunset review initiated 81 FR 34974 [A-570-826],
Bl & &t *E KRR IHA FEEH dated 1-6-2016

20164£6H 1H ,
81 FR 34974 [A-570-826]
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Product Country Measures Notification No. and date
=i R 18 it #HS KH
Petroleum Wax USA ADD Order continued after sunset 81 FR 33466 [A-570-504],
Candles ¥ review dated 26-5-2016
il H & 5% 35 R GRAE L & 201645H 261 ,
81 FR 33466 [A-570-504]
Polyster staple fiber Indonesia | ADD Order continued after sunset MOFCOM news,
RERIEST % BERHET | review dated 31-5-2016
H %8 % %5 TR 4 2016458 31H |
T 58 #E
Polyester textured yarn | Argentina | ADD - Definitive duty imposed MOFCOM news,
REEE Bk B MR 2 after sunset review dated 19-5-2016
RAGEE-H EEREAEKRERLER 201645H 198 |
Portland Cement Type Taiwan ADD sunset review initiated MOFCOM news,
I, [Iand its Clinker & s R GGEEH BEE dated 30-5-2016
RERR H K8 K H 2ok 20164£ 54 308 , # &#HE
Ring binder EU ADD - Definitive duty imposed Commission Implementing
mechanisms R B after sunset review Regulation (EU) 2016/703,
% Tk fi@i%ﬁ H &S H IR R L R dated 11-5-2016
i 2015458 118
REZRESPITAESE
2016/703%
Rutile titanium dioxide KoreaRP | ADD affirmative preliminary MOFCOM news,
&4 7 R RE B B[ finding dated 31-5-2016
RAGEEH € R 201658 310 , H &S HE
Seamless tubes, pipes India Provisional anti-dumping duty 18/2016-Cus. (ADD),
and hollow profiles g imposed dated 17-5-2016
of Iron, alloy or non- FE W I B e A 6% 5t 2016458 178 ,
alloy steel, whether hot 18/2016-Cus. (ADD)
finished or cold drawn or
coldrolled of an external
diameter not exceeding
355.6 mm or 14” OD
SMET T 355.62 K
B 14T B T4 RE
Sodium Chlorate India Anti-dumping investigation ENo.14/13/2015-DGAD,
SN E1): initiated dated 12-5-2016
& RS IR & 2016458 120 ,

%14/13/2015-DGADE /M &
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Product Country Measures Notification No. and date
=i 3 Rt BHS KH #
Steel Reinforcing Bar Australia | CVD - Time granted to issue Anti-dumping Notice No.
and Rod in Coils #mAF T | Statementof Essential Facts, 2016/59, dated 6-6-2016
A & e 20164 65 68 |
BRI -HE B R AR B LR RS A &4 2016/592
Steel wire rod and Malaysia | Safeguard investigation initiated MOFCOM news,
twisted steel bar ORAL | REREREERHE dated 2-6-2016
W22 LA FIR S 20164 6K 28
#i & T 5550 TR
Truck and Bus Tires USA ADD - Postponement of 81 FR 35332 [A-570-040],
+ 2= i e Preliminary Determination dated 2-6-2016
FRAGUES -HE B R A e B R 2016468 20 |
81 FR 35332 [A-570-040]
Tires for Bus and LCV USA ADD - new shipper review MOFCOM news,
BB R £ initiated dated 3-6-2016
B RAGIE-K& R #H O A 20164£6H 30 ,
i S E A
Wall tile and floor tile Mexico ADD affirmative preliminary MOFCOM news,
i s R gpg | finding dated 23-5-2016
B A & E A 2016450 230 | & &EHE
Wire rod Columbia | ADD affirmative final finding MOFCOM news,
iR BT | RS EE AR dated 30-5-2016
20164£5H 300 , 7 &6 #TE
Woven fabric with a Argentina | Anti-dumping investigation initiated MOFCOM news,

RERIFHAE

dated 31-5-2016
20164£54 310 , & HE

Trade remedy measures by China

m [ SR XA 55 B 1R

Product Country Measures Notification No. and date
7= i R 15 H5S K%H B
Neoprene Japan, USA | ADD sunset review initiated MOFCOM Announcement No.
KT A andEU | o i e e 18 0f 2016, dated 11-5-2016%
A%, XHE 5A1IA, #%Eae20164
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NEmEF , LIFYIAETE20145F12H18
HRBRAFIAEEZEFRRIEBIAESE
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%, ZPWMRDETEEBBSIE2007F
E2012F B KBTI RANERE | &
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EEtIETFRANEDPIEIAZFHHAE
N H ML,
EXEI KRB BPIERFHEAINHRITER
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20165F5A108 , ZEBERSHEHIT
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AR B -1 1E [E B IME
EEERAZER I FES IR TR
LML EE (WMANE =R ) WNE
BRERFEIRE AR, EBRIAREZB R
SEELEE T HRBROME , NRBREH
Fm, eTEEMENS R AEMARE
WEHT. ZREXHFHRETEESIN
ANE , HOEEESERLEREBEER
WA, AR FARLEES , KA
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