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Article x&

By Jayant Raghu Ram

Circumvention of anti-dumping duty is one of
the foremost challenges for investigating
authorities. In spite of the absence of normative
provisions concerning circumvention in the
WTO’s Anti-Dumping Agreement, Member
nations of the WTO have developed their own
frameworks for dealing with anti-circumvention.

In India, even though the provisions
concerning anti-circumvention have been in place
since 2011, there have been a very limited
number of anti-circumvention investigations. As a
result, the jurisprudence and the Designated
Authority’s practice concerning anti-
circumvention investigations is still developing.
This article discusses the Indian Authority’s
practice and jurisprudence concerning various
aspects of an anti-circumvention investigations,
particularly the requirement for determination of
material injury.

In an investigation of circumvention under sub-
rule (3) of Rule 25 of Customs Tariff (Identification,
Assessment and Collection of Anti-dumping Duty
on Dumped Articles and for Determination of Injury)
Rules, 1995, the investigating authority examines
whether there has been a change in trade practice,
pattern of trade or channel of sales by the notified
exporters/producers. This examination is done by
analyzing whether there is (a) an absence of a
justification for such a change, economic or
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otherwise, other than imposition of anti-dumping
duty; (b) evidence that the remedial effects of the
anti-dumping duty are undermined in terms of the
price and the quantity of the like articles.
However, the crucial issue is whether an analysis
of "undermining remedial effects" requires the
Authority to conduct a detailed examination of
material injury to the domestic industry, as is
done in an original investigation. Even though the
relevant explanation to sub-rule (3) does not
stipulate such a requirement, the Indian
Authority’s practice in its anti-circumvention
investigations on this aspect has been
inconsistent.

On 30™ July 2018, the Designated Authority
notified the final findings in an investigation into
alleged circumvention of anti-dumping duty on
imports of Glass Fibre from China PR by imports
of Chopped Strand Mats ("CSM"), one of the
types of Glass Fibre (the product subject to anti-
dumping duty). The investigation was initiated
subsequent to the domestic industry’s complaint
that M/s Asia Composite Materials (Thailand) Co.
Ltd. ("ACM Thailand"), was importing Assembled
Glass Roving ("AR", also a type of glass fibre)
from China PR into Thailand, converting it into
CSM, and thereafter exporting it to India. The
domestic industry contended that CSM was being
imported into India from Thailand to circumvent
the anti-dumping duty on imports of Glass Fibre



Lakshmikumaran
§ & Sridharan

attorneys
from China PR, that was notified in the original
investigation.

In the course of the investigation, it was
determined that ACM Thailand was a step-down
subsidiary of Sichuan Weibo New Material Group
Co. Ltd. (China), which was a non-cooperating
entity during the original investigation and was
thus assigned a residual duty rate of 47%. The
Authority determined that the manufacturing
setup in Thailand was a continuation of Sichuan
Weibo'’s production line, where AR manufactured
by it was simply sent to its affiliate company in
Thailand for final conversion to CSM.

Against this background, the Authority
examined whether there was a change in trade
pattern and undermining of remedial effects in
terms of sub-rule (3) of Rule 25. The Authority’s
analysis regarding the same are discussed
below.

In this investigation, the Authority noted that
after imposition of the anti-dumping duty, the
volume of AR imported from China PR into
Thailand increased. At the same time, the volume
of CSM exported by ACM to India from Thailand
increased. The Authority further noted that in the
injury investigation period, there was a steady
decline in the market share of CSM imported
from China PR into India, while that of CSM
imported from Thailand into India increased in the
same period. The Authority thus came to the
inevitable conclusion that there was a very clear
and distinct change in the pattern of trade
amongst India, China PR and Thailand.

In the investigation, the Authority noted that it
had been advertised on ACM Thailand’s website
regarding its ability to provide 'good (export)
service to customers world-over, particularly in
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areas where anti-dumping duty was imposed on
CSM made in China'. The Authority took note of
this statement as evidence, which was not
rebutted by ACM Thailand.

In order to determine whether the remedial
effects of the subject measure were being
undermined, the Authority first compared the
landed value of CSM exports by ACM Thailand to
India with the domestic industry’s selling prices of
CSM. The Authority found that price undercutting
was quite significant, being in the range of 20-
30%.

The Authority also noted that 'preventing
deterioration of the domestic industry’s market
share' is an important objective of anti-dumping
duty and therefore considered it important in a
determination of "undermining remedial effects".
In its examination, the Authority found that while
the market shares of both the domestic industry
and imports from China PR had decreased, that
of the exports from Thailand had increased. The
Authority thus concluded that the remedial effects
of the original anti-dumping duty were being
undermined in terms of quantity as well.

In the course of the investigation, ACM
Thailand submitted that a determination of
"undermining remedial effects” required a
detailed analysis of material injury under
Annexure Il to the AD Rules. ACM Thailand
seemed to suggest that an examination of the
domestic industry’s economic parameters such
as capacity, capacity utilization, profits, sales,
etc. was required in an anti-circumvention
investigation. In support of its submissions, ACM
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Thailand relied upon the final findings in
Indolinone from China PR where the Authority
examined injury to the domestic industry as per
Rule 11 and Annexure Il by evaluating these
factors. The Authority’s analysis seems to have
been based on Rule 6 (1) (iv) which requires
summarization of factors of alleged injury, and

Rule 26 (5), which stipulates that provisions
regarding evidence and procedure under Rule 6

would apply mutatis mutandis to anti-
circumvention investigations.

However, in the subsequent anti-
circumvention investigation on Cold-Rolled

Stainless Steel from China PR, Korea, European
Union, South Africa, Taiwan, Thailand and USA,
the Authority adopted a contrary approach. In this
investigation, the Authority stated that the AD
Rules do not have explicit provisions of either
Rule 11 or Annexure Il for anti-circumvention
investigation.  The  Authority limited its
examination of "undermining remedial effects" by
examining only price effect and volume effect.
Even though the Authority’s practice in Cold-
Rolled Stainless Steel seems consistent with the
provisions of AD Rules, the result was that the
practice on examining "undermining remedial
effects” had become inconsistent and conflicting.

This ambiguity has however been resolved in
the present investigation where the Authority has
expressed the view that, in an anti-circumvention
investigation, the AD Rules require only a
determination of whether the remedial effects are
being undermined in terms of price effect and
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volume effect; the AD Rules do not require a
detailed material injury analysis to be conducted
by the Authority in an anti-circumvention
investigation. Therefore, no detailed examination
of material injury was carried out in this
investigation. The Authority has confirmed its
interpretation and practice in Cold-Rolled
Stainless Steel, and thus settled the ambiguities
that existed earlier.

The AD Rules are clear that the Authority
should determine "undermining remedial effects”
by examining only price effect and volume effect
in an anti-circumvention investigation. The
inconsistency in practice regarding examination
of material injury in the context of "undermining
remedial effects” has now been clarified. The
Authority’s findings are consistent with the
approach of other investigating authorities in
countries such as the European Union and
Australia. This approach is also a logical one
since the purpose of an anti-circumvention
investigation is merely to determine whether the
existing measures are being circumvented, thus
frustrating the objectives of anti-dumping duty. It
remains to be seen whether the Authority will
maintain this consistent approach given that the
Authority is conducting a number of anti-
circumvention investigations at present.

[The author is Senior Associate, International
Trade Practice, Lakshmikumaran & Sridharan,
New Delhi]
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1,1,1, 2, India Final Findings issued terminating | F.N0.15/22/2016- DGAD, dated
Tetrafluoroethane =153 the New Shipper Review 26-7-2018
(R 134a) RALIEH B ORI HRLEHE R 2018 4 7 A 26 H, %
R134a 15/22/2016- DGAD =
Aluminium Alloy | India Initiation of Anti-Dumping Sun Set | F. No. 7/31/2018-DGTR, dated
Road Wheels | B Review investigation 10-8-2018
(ARWs) RS A H 9% 52 i A 2018 4= 8 H 10 H, #
Bl 5 7/31/2018-DGTR =
Aluminium Australia Initiation of an exemption inquiry Anti-dumping Notice No.
Extrusions bi: iy |2 o A R 2018/127, dated 9-8-2018
=Rty 2018 4= 8 H 9 H, KM
% 2018/127 5
Aluminium Road | Australia Extension of time granted to issue | Anti-dumping Notice No.
Wheels LR F Statement of Essential Facts and | 2018/124, dated 6-8-2018
FEHI the Final Report 2018 % 8 H 6 H, xMi#HASE
SEH R AT SR SR AR A | 55 2018/124 &
Carbon and Alloy | USA Amended Final Results of | 83 FR 42638 [C-570-048],
Steel Cut-to-Length | S£[H Countervailing Duty Expedited | dated 23-8-2018
Plate Review 2018 4+ 8 A 23 H, 83 FR
T B A0 E AR 1 B8R N PRI A B IR e ik 42638 [C-570-048]
Cast iron soil pipe USA Affirmative preliminary ADD finding | MOFCOM news, dated 28-8-
WERIGKE Sk HE M R AT 2018
2018 4 8 H 28 H, %5 &l #7H
Cold-rolled steel in | Canada Preliminary  determinations of | CRS 2018 IN, dated 23-8-2018
coils or cut lengths | &k dumping and subsidizing 2018 £ 8 H 23 H, CRS 2018
R ELANAEIR W15 B ARAEAE AU AR IN
Common Alloy | USA Preliminary Affirmative | 83 FR 39056 [A-570-073],
Aluminum Sheet EH Determination of Sales at Less | dated 8-8-2018
REEHER Than fair Value amended 2018 % 8 H 8 H, 83 FR 39056
BEIR T IEFMESERYI2E EM | [A-570-073]
Bk
Corrosion-resistant | Canada Initiation of an investigation into the | COR 2018 IN, dated 10-8-2018
steel sheet J[IEWN dumping 20184 8 H 10 H, COR 2018
MR} JE5 it AR R A R A IN
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Crystalline  Silicon | USA Preliminary Results of Changed | 83 FR 42112 [A-570-979, C-
Photovoltaic Cells *[H Circumstances Reviews 570-980], dated 20-8-2018
A AR TEE DGR R 15 #4058 43 W ATk 2018 4 8 H 20 H, 83 FR
42112 [A-570-979, C-570-980]
Flat Base Steel | India Final Findings issued in the Sunset | F.N0.7/1/2018-DGAD, dated 9-
wheels B Review recommending continued | 8-2018
- e A P imposition of anti-dumping duty 2018 £ 8 H 9 H, %8 7/1/2018-
H V& 52 o R AT I A B R AR 2RI | DGAD &
SAGUEH AR
Fluoroelastomers India Initiation of Countervailing Duty /| F.N0.6/21/2018- DGTR, dated
(FKM) E[ Anti-Subsidy Investigation 14-8-2018
AR R SR AU T A 2018 £ 8 JJ 14 H,
6/21/2018- DGTR =
Glass Fibre India Final Findings issued | F.N0.7/25/2017- DGAD, dated
I T 2T 4 El recommending extension of anti- | 30-7-2018
dumping duty imposed vide |2018 4 7 H 30 H, %
customs Notification No0.48/2016- | 7/25/2017- DGAD =
Customs, dated 1/09/2016 to cover
imports of Chopped Strand Mats (a
type of glass fibre) from Asia
Composite Materials (Thailand) Co.,
Ltd of Thailand
B 2 R VU B A R AE A3 Y R A
i 2 8 [E AR PRA F]
Graphite Electrodes | India Final Findings issued in the Mid- | F.N0.7/13/2018-DGAD, dated
Rzt e E[ & Term Review (MTR) investigation | 8-8-2018
recommending dis-continuation of | 2018 4 8 H 8 H , %
anti-dumping duty 7/13/2018-DGAD =
I 5 R AT B A B WL L St
BB
Grinding Balls Australia Findings in relation to accelerated | Anti-dumping Notice No.
HF BEBR VR A P review of anti-dumping measures 2018/117, dated 16-8-2018
RAT ATV PR 5w e &k 2018 £ 8 H 16 H, Milhyn
%5 2018/117 5
High Speed Steel of | India Initiation of Anti-dumping | F.N0.6/23/2018-DGTR, dated
Non-Cobalt Grade )iy Investigation 14-8-2018
AN Bl e A R R AU T A 2018 & 8 H 4 H, %
6/23/2018-DGTR 5
Large Diameter | USA Preliminary Determination of Sales | 83 FR 43644 [A-570-077],
Welded Pipe EHE at Less Than Fair Value dated 27-8-2018
KOAERE WP EBIET IEHMMEHE 2018 4 8 H 27 H, 83 FR
43644 [A-570-077]
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Multilayered Wood | USA Notice of Court Decision Not in |83 FR 40748 [A-570-970],
Flooring % H Harmony with Final Rescission of | dated 16-8-2018
% JZAR MR the Antidumping Duty New Shipper | 2018 4 8 H 16 H, 83 FR
Review 40748 [A-570-970]
B 5 AU R A —
S
Ofloxacin India DGAD recommendation for | F.N0.14/6/2016-DGAD, dated
ARV E EjE corrigendum to Customs | 2-8-2018
Notification. Addition of HS codes | 2018 4 8 H 2 H ,
relating to Chapter 29 14/6/2016-DGAD =
VRIS 29 & HS A H!
BIE
Paracetamol India ADD extended till 26-4-2019 | 39/2018-Customs (ADD), dated
P B IR B[ & consequent to initiation of sunset | 20-8-2018
review 2018 £ 8 H 20 H, 39/2018-
Rk H Ve 5 W JE SO A A SE 81 £ | Customs (ADD)
201944 H 26 H
Plastic Decorative | USA Postponement of Final | 83 FR 40226
Ribbon E[H Determination of Sales at Less | [A-570-075, C-570-076], dated
IR 2 i 22 4y Than Fair Value 14-8-2018
EHRAVIR T IEH B ik | 2018 4F 8 H 14 H, 83 FR
40226
[A-570-075, C-570-076]
Saccharin India Initiation of Countervailing Duty /| F.N0.6/18/2018- DGAD, dated
FE kS Fl Anti-Subsidy Investigation 10-8-2018
SR AMUG T A 2018 £ 8 f 10 H ,
6/18/2018- DGAD =
Solar cells whether | India Safeguard Duty imposed. However | 1/2018-Customs (SG), dated
or not assembled in | E1E collection of duty provisionally kept | 30-7-2018 and Customs
modules or panels in abeyance Instruction No0.12/2018-
Ny Ry N | TS ORBE S R, SRTT I B 45 4E 0 | Customs, dated 13-8-2018
BE HELh 2018 % 7 H 30 H, 1/2018-
Customs (SG),f1 2018 4 8 H
13 H, #RIExRE 12/2018-
Customs =
Steel Propane | USA Postponement of Preliminary | 83 FR 37463 [C-570-087],
Cylinders EHE Determination in the Countervailing | dated 1-8-2018
RISy ki) Duty Investigation 2018448 H 1 H, 83 FR 37463
SRS 1 2T S B AT ) [C-570-087]
Steel Wheels USA Preliminary Affirmative | MOFCOM news, dated 28-8-
el ey EH Determination in the CVD | 2018
Investigation 201848 A 28 H, wissuk#Ha
T E M S AR U I A AT
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Sucker rods Canada Preliminary determinations of | SR 2018 IN, dated 16-8-2018
Hhh AT JIE-YN dumping and subsidizing 2018 4= 8 A 16 H, SR 2018 IN
WTEATFAE MU FOA P U

SUS 300 series flat- | Taiwan Initiation of Anti-Dumping Sun Set | MOFCOM news, dated 9-8-
rolled products of | Region Review investigation 2018
stainless steel, cold- | G&H[X KA AU H % 2 A 201848 H 9 H, 4HnHE
rolled, whether in
coils or sheets
300 RAHAHNE
IR
Tin plate Pakistan ADD investigation initiated MOFCOM news, dated 28-8-
PR 2 i 3H RS SR ABUE R A 2018

2018 4£ 8 /] 28 H, mi45iHiIH
Uncovered USA Preliminary Affirmative | 83 FR 42254 [A-570-928],
Innerspring Units EHE Determination of Circumvention of | dated 21-8-2018
At b P B RS A the Antidumping Duty Order 2018 4+ 8 5 21 H, 83 FR

WA 8 Ak A A Rk S AR 42254 [A-570-928]

Welded  Stainless | India Initiation of Countervailing Duty /| F.N0.6/22/2018-DGAD, dated
Steel Pipes and | EiE Anti-Subsidy Investigation 9-8-2018
Tubes S S A i A 2018 4 8 H 9 H, %
FREAFINE 6/22/2018-DGAD 5

T ERI YA SR T80

Halogenated Butyl USA, EU Anti-dumping duty imposed MOFCOM Announcement
Rubber and TEUAL Iz A4 A No.40 of 2018, dated 10-8-2018
R T FEAR IR Singapore 2018 4= 8 H 10 H, mi&#ah
LM, W 2018 -5 40 =5
AT
White feather Brazil ADD investigation period extended | MOFCOM Announcement
broilers g FEK S AR A A R No.65 of 2018, dated 18-8-2018
SREIApL] 2018 4= 8 H 18 H, mi&#ath

2018 “F5F 65 5
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