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Anti-dumping duty assessment and combination rates

fhE R MG R A ARE
By Bhargav Mansatta

Introduction

In India, anti-dumping duty rates are designated for a
combination of ‘producer and exporter’. In many other
countries, suchacombination rateis notbeing followed.
It is common knowledge that producers may export
goods directly to their customers abroad or they may
exportthrough independent trading houses. On several
occasions, producers rely on trading houses for their
exportsales as such trading houses are familiar with in-
ternational customers, pricing and market situation. The
question arises regarding the applicable anti-dumping
duty rate on such exports. Extent of dumping done by
a particular producer-reseller combination may differ
from direct exports by the producer or from another
producer-reseller combination. Anti-dumping Agreement
does not provide any guidance for assessment of duty
in such a situation.

In India, there is no express legal basis for the use
of combination rates. However, the Director General of
Anti-dumping (DGAD) has invariably resorted to use
of combination rates in anti-dumping investigations.
Rationale for use of combination rate is not found in the
findings of the authority. It is understandable that the
basic objective for using the combination rate is to avoid
dumping by the reseller. Combination rate approach is
not without its problems. When the subject merchandise
is exported by the reseller whichis sourced from several
producers or whenthe subjectmerchandise produced by
asingle produceris exported through several exporters,
then co-operation of all the producers and exporters be-
comes relevantin orderto prescribe a combination rate.

©2012 Lakshmikumaran & Sridharan, India
All rights reserved

Failure to co-operate by any one reseller or producer in
such a situation may resultin an adverse determination
and the residual duty rate may be prescribed for all the
parties, including those who have cooperated fully with
the authority in the investigation.

United States Practice

In the United States, Title 19, Part 351 of Code of
Federal Regulations (19 C.F.R § 351) provides for
rules relating to anti-dumping and countervailing duty
investigations. When the goods are exported by a
non-producing exporter 19 C.ER § 351.107 (b) (1) (i)
providesthat “Secretary may establisha “combination”
cash deposit rate for each combination of the exporter
and its supplying producer(s)”.

As highlighted by the United States Court of Appeals,
the rationale for using combination rate may be that the
producer is held responsible only for its own dumping
unlike in case of single rate method where he is held
responsible for the reseller’s dumping. Despite the
express provision, United States has rarely resorted to
the use of combination rates inthe case of anti-dumping
investigations. It is significant to note that the U.S. has
adopted a knowledge based approach in case of ap-
plication of combination rates. The regulation inserted
in1997 [See 62 FR 27296, dt. May 19, 1997] by which
the aforementioned rule relating to combination rate was
inserted also provided as below:

“The Department also believes it is not appropriate to
establish combination rates in an investigation or review
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of a producer i.e. where a producer sells to an exporter
with knowledge of exportation to the United States. In
these situations, the establishment of separate rates for
a proaucer in combination with each of the exporters
through which it sells to the United States could lead to
manipulation by the producer....In such situations, the
Department generally intends to establish a single rate
for such a respondent based on its status as a producer,
although unusual circumstances may warrant the ap-
plication of a combination rate.”

Thisis evidentinthe case of Tung Mung Development
Co. Ltd. v. United States, 354 F.3d 1371 wherein the
United States Court of Appeals upheld the determina-
tion made by Department of Commerce when it used
a combination rate for producers who were unaware
of middleman (reseller) dumping. Even in case of non-
market economy countries, application of combination
rates is prescribed by the U.S. [See Import Administra-
tion: Policy Bulletin 05.1, 5 April 2005]. Itis also provided
that one rate is calculated for the exporter and all of the
producers which supplied subject merchandise to it
during the period of investigation. This was adopted to
prevent avoidance of payment of anti-dumping duties
by shifting exports through exporters with the lowest
assigned rate.

Moreover, in the United States, when the reseller who
has exported subject merchandise does not have its own
rate of duty, then instead of the ‘all others’ rate, the rate
specified forthe producer whose merchandise has been
exported by the reseller will be made applicable unless
review is requested against such producer or reseller or
when the producer did not know that the merchandise
soldtothe reseller was meantforexporttothe U.S. Also,
in the course of review, knowledge based approach is
adopted. Ifthe Department determines thatthe producer
knew, or should have known that the merchandise it
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sold to the reseller was meant for export to the United
States, the reseller’s merchandise will be liquidated at
the producer’s assessment rate which the Department
calculates for the producer in the review. [See 63 FR
55361, Dt. Oct. 15, 1998 and 68 FR 23954, dt. May 6,
2003]

However, inIndia, Ifthere is no specific rate prescribed
for a reseller who has exported the subject merchan-
dise, then in such a situation, as a matter of practice,
the goods will be subject to the anti-dumping duty at ‘all
others’ rate.

Conclusion

Generally, use of combination rate may result in fair
assessment of anti-dumping duty in as much as it attri-
butes dumpingtothe personresponsible for it. However,
as highlighted inthe introductory portion, itis important
to warn against the use of combination rate in each and
every investigation. Use of combination rate by reason
of mere apprehension of reseller dumping may resultin
unnecessary prejudice to the producer or reseller who
are ready to co-operate but are subject to a higher rate
of ‘all others’ duty for want of cooperation by other in-
dependentreseller or producers, as the case may be. To
avoid such problems, as a matter of practice, countries
have increasingly resorted to use of single rate instead
of a combination rate.

The problem is significant in India for its consistent
use of combination rate whereas in the United States,
adoption of knowledge based approach has, in effect,
resultedin asituation whereby there are only afew cases
wherethe departmenthas resortedto use of combination
rate. Itis high time that India aligns its practices with
international practices and discontinues the practice of
using combination rates.

[The author is Associate, International Trade,
Lakshmikumaran & Sridharan, New Delhi]



Lakshmi Kumaran
%; & Sridharan

attorneys

INTERNATIONAL TRADE AMICUS / March, 2012

. Trade Remedy News %7 5} &35 #if
xiep [E & A R 5 #F i Trade remedy measures against China

Product Country Measures Notification/Notice
=i 3 18 it 18 0

Aluminium Canada | Re-investigation of subsidy amount SubsidBfiIe 4218-26, dated

Extrusions me&x | concluded 20-2-2012

BRI EFAEINGEEH 20124 27 208 4h 0 X #
4218-26

Cedrakr]%i(t:1 Tableware EU Initiation of anti-dumping 2012/C 44/07, dated 16-2-2012

and Kitchenware dings

B proceeding

A A S P BK e 2 2012427 165 2012/C 44/07

Citric Acid Ukraine | Initiation of anti-dumping Notice No. 268/2012/4423-09,

FRER By= | investigation dated 23-1-2012

BRI AR 201241 A 23 B 5268/2012/

4423-0958 &N

Coumarin India ADD confirmed after remand by Tribunal | 12/2012-Cus.(ADD),

EER 2 ﬁEFST%\T) ‘ o dated 8-2-2012

Zid bifFiE BE R E E W E R 2012625 85 . 12/2012-Cus.

Electric Cables Australia | ADD investigation terminated Notice No. 2012/04,

H 8 WAME | RIGEHAEXLE dated 6-2-2012
2012421 68 %2012/04584n

Formulated Australia | Initiation of anti-dumping investigation | Notice No. 2012/05,
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