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Article 
Lacunae in the Indian New Shipper Review AD investigations

In anti-dumping investigations normally an ‘all 
others rate’ is also determined to cover exporters who 
had not participated in the investigation. However, 
there may arise a situation where a foreign producer 
who had not previously exported his products to the 
investigating country might be desirous of doing so 
subsequent to the levy of duty. This may arise under 
two situations, namely, the producer/exporter was 
not in existence at the time of original investigation 
or he did not have any exports to the investigating 
country during that period. Under both the situations, 
there existed no possibility for him to take part in the 
investigation and request for a separate rate of duty 
which may be lower than the ‘all others rate’ or the 
residual rate. 

Article 9.5 of WTO’s Anti-dumping Agreement 
covers the above situation. It provides that the 
investigating authority shall conduct a New Shipper 
Review (NSR) and determine an individual margin 
of dumping for any producer or exporter who had 
not exported the subject product to the importing 
Member during the period of investigation provided 
certain conditions are satisfied. This article (Article 
9.5 of ADA) as adopted by India in the form of Rule 
22 of Indian Anti-Dumping Rules (AD Rules), lays 
down that, in order to be eligible to file a request for 
such review, the producer should not have exported 
the subject products to investigating country during 
the period of investigation and also should not be 
related to any entity, which in turn has exported the 
subject product during the period of investigation and 
is attracting anti-dumping duties. 

The Lacunae
Under EU Anti-Dumping Regulations, all the 

reviews, whether interim, expiry or new shipper, 
are covered under Ar ticle 11. Thus, procedures 
remain the same for all the reviews. In contrast, India 
has separate Rule 22 for conducting New Shipper 
Review (NSR) and Rule 23 governing mid-term and 
sunset reviews. While procedures relating to Rule 
23 reviews are well laid out, rules concerning new 
shipper reviews only give the power to conduct NSR 
and pre-conditions for requesting NSR. Procedures 
relating to conduct of NSRs have to be determined 
by reading Rule 22 of AD Rules along with Sections 
9A(1) and 9A(6) of the Customs Tariff Act, 1975, 
which grant power to Central Government  to make 
rules for conduct of anti-dumping investigations. 
Thus, the investigating authority in India enjoys very 
wide and discretionary power while conducting new 
shipper reviews, which give rise to a few important 
issues as discussed in the following paragraphs.

Prospective period of investigation
In normal anti-dumping investigations, the period 

of investigation is retrospective. Hence, in a normal 
investigation, the arms of an exporter/ producer are 
‘tied’ as they cannot change their pricing decisions 
based upon the period for which its dumping margin 
would be determined. However, in case of NSRs, 
use of retrospective period may always not be 
helpful as the concerned producer/ exporter may 
not have exported anything during that period. As 
a result, a prospective period may be decided at 
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the time of initiation and the investigation is based 
on such prospective period data. This leads to an 
apprehension that an unscrupulous new shipper 
may sell and report his exports at a higher price for 
that prospective period and get a favourable dumping 
margin. This issue came before Hon’ble Delhi High 
Court in the case of H & R Johnson (India) Ltd  v. Union 
of India [2008 (232) E.L.T. 390 (Del.)], wherein the 
High Court held that to remove or at least lessen the 
manipulations, there are 3 options available:
(i) to permit expor ts without the levy of anti-

dumping duty, which may wipe out the domestic 
industry; 

(ii) to permit expor ts after levy of anti-dumping 
duty, which may financially wipe out first time 
exporters; 

(iii) to permit exports on the basis of provisional 
assessments.

As the third option keeps a check on exporters and 
at the same time protects the interest of domestic 
industry, the High Court upheld the selection of a 
period of investigation that is prospective.  However, 
this issue remains a bone of contention between 
opposing parties in NSR investigations. 

Time limit for investigation
There is a marked divergence in Rule 22 of AD 

Rules as compared to Article 9.5 ADA. While Article 
9.5 requires investigating authorities to initiate and 
conduct such reviews on an accelerated basis 
compared to normal duty assessment and review 
proceedings, no such guidance is prescribed for 
NSR investigations under Rule 22 of the Indian 
Rules. Because of this crucial departure in AD Rules, 
Indian investigating authorities treat such reviews 
as a normal investigation and take 12 months plus 
6 months for completing the investigations. For 

instance, in the NSR investigation concerning Nylon 
Tyre Cord Fabrics from China, the entire investigation 
took 21 months to conclude. This is a clear violation 
of Article 9.5 of ADA. EU, in stark contrast, provides 
for 9 month deadline under Ar ticle 11(5) of its 
AD regulations, which is less than the time limit 
prescribed for a normal AD investigation. 

Star ting point for requesting a new shipper 
review

Rule 22 provides for a ‘periodical’ review to 
determine a separate dumping margin for exporters 
who had not exported during the period of review. The 
word ‘periodical’ may thus, include a period ranging 
from date of imposition of original anti-dumping duty 
levy until the date of lapse of anti-dumping duty. In 
fact, the CESTAT in H & R Johnson (India) Ltd. v. 
Designated Authority [2005 (185) E.L.T. 125 (Tri. 
- Del.)] clarified the meaning of the word ‘periodical’ 
and held that “there are no time intervals intended 
by this expression and it only means that as and 
when the occasion arises to determine the individual 
margins, the designated authority may intermittently 
under take a review. The review for determining 
individual margin, by its very nature, is case specific 
and does not require any full fledged investigation 
of the nature covered by Rule 5. This is why it was 
left to the designated authority when to undertake 
the review, without prescribing any time intervals.” 
In such a situation, an investigating authority would 
have to conduct multiple investigations for same 
product for each and every new shipper (though 
restricted to determination of dumping margin). For 
instance, in the case of Vitrified Porcelain Tiles from 
China and UAE, the investigating authority in India has 
conducted as many as 5 new shipper reviews with 
one more currently being investigated. For countries 



5
© 2012  Lakshmikumaran & Sridharan, India
All rights reserved

INTERNATIONAL TRADE AMICUS / July, 2012

with limited resources and work-force handling anti-
dumping investigations, as in India, this creates a 
further strain. At the same time, domestic industry has 
to necessarily take part in each and every new shipper 
review investigation to safeguard their interest. This 
gives rise to multiplicity of investigations. 

New shipper review just before the lapse of fifth 
and the final year

The present practice in India suggests that if a 
request for new shipper review or even a mid-term 
review is in proximity to initiation of impending 
sunset review investigation, then the new shipper 
review or mid-term review investigation is not 
initiated or pursued.  This intention can be gathered 
from a recent finding in the case of Acetone from 
Singapore, EU, South Africa and USA, wherein the 
investigating authority decided to close the mid-term 
review during the course of investigation as a sunset 
review application was filed by domestic industry. 
This creates a huge problem for a new shipper, who 
comes into existence or decides to export to India 
during the third or fourth year of imposition. In such 
a circumstance, the new shipper would have to 
either start exporting at ‘all others’ or ‘residual’ rate 
of duty or as an alternate wait till the completion of 
sunset review investigation and then apply for a new 
shipper review. Either way, the new shipper has to 
unduly suffer. 

Way forward
The entire concept of new shipper review hinges on 

the understanding that a new shipper, who has never 
exported his goods to the investigating country or the 
country that has levied anti-dumping duty should not 
be unduly penalized for no fault of his. Article 9.5 of 
ADA was inserted on an assumption that the parties 
to the investigation would undertake fair business 
practices. The first issue has been to a large extent 
taken care by way of provisional assessment, which 
takes care of the interests of both the domestic 
industry and the new shipper. Since second issue is 
in direct conflict with Article 9.5 ADA, the problem can 
be resolved by modifying the Indian rule to be in line 
with the corresponding provisions of ADA. Third issue 
can be easily overcome by issuing a clarification as 
was done by issuance of Trade Notice 1/2008 dated 
10th March 2008 and Trade Notice 1/2010 dated 17th 
May 2010, whereby procedure regarding initiation 
of sunset review and mid-term review investigation 
was clarified. For rectifying the fourth problem, the 
Indian authorities shall initiate a new shipper review 
as soon as a valid request is filed by an exporter and 
should not delay the initiation on the pretext that a 
sunset review is round the corner.

 [The author is an Associate, International Trade 
Division, Lakshmikumaran & Sridharan, New Delhi]



6
© 2012  Lakshmikumaran & Sridharan, India
All rights reserved

INTERNATIONAL TRADE AMICUS / July, 2012

Trade Remedy News 
Anti-dumping actions by China  - 

Anti-dumping actions against China - 

Toluidine

Epichlorohydrin

Dried Corn Distiller's 
Grain

Grain Oriented Flat-
rolled Electrical Steel

Sulfamethoxazole India

ADD investigation initiated

ADD extended for another 5 years

Termination of ADD investigation

Termination of ADD mid-term review

ADD extended

Announcement No. 36, 2012, 
dated 29-6-2012
2012 6 29 2012

36

Announcement  No. 32, 2012, 
dated 27-6-2012
2012 6 27 2012

32

Announcement  No. 31, 2012, 
dated 21-6-2012
2012 6 21 2012

31

Announcement No. 34/2012, 
dated 21-6-2012
2012 6 21 2012

34

Announcement No. 33/2012, 
dated 15-6-2012
2012 6 15 2012

33

Product Measures NotificationCountry

EU

USA, South
Korea, 

Japan and 
Russia

USA

Russia

Activated Carbon

Aluminium Extrusions 
(fur ther worked – 
Added attachments)

Sunset review to be conducted

ADD and Countervailing duty 
imposable

News Release 12-064, dated 
4-6-2012
2012 6 4 12-064

Dumping case No. AD/1379, Subsidy 
Case No. CV/124, dated 3-7-2012
2012 7 3 1379

124

USA

Canada

Product Measures NotificationCountry
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Aluminium road 
wheels

Folding gift boxes

Furfuraldehyde

Hollow structural 
sections

Hot Rolled Products 
of Stainless Steel 
(300 series)

300

Citrus fruits (prepared 
or preserved)

Digital Offset
Printing Plates

Enameled cast iron 
bath tubs

Affirmative ADD and Countervailing 
duty investigation

Sunset review expedited

ADD repealed

Affirmative ADD and Countervailing 
duty investigation

Safeguard investigation initiated

Reopening of ADD investigation

Provisional ADD imposed

ADD investigation initiated

Customs Dumping Notice
No. 2012/33, dated 5-7-2012
2012 7 5
2012/33

News Release 12-076,
dated 6-7-2012
2012 7 6 12-076

Council Implementing Regulation 
(EU) No. 541/2012, 
dated 21-6-2012
2012 6 21

541/2012

Customs Dumping Notice No. 
2012/31, dated 3-7-2012
2012 7 3
2012/31

Notification dated
26th June 2012
2012 6 26

EU Announcement dated
19-6-2012 in 2012/C 175/08
2012 6 19 2012/
C175/08

Notification No. 31/2012-Cus. 
(ADD), dated 4-6-2012
2012 6 4
31/2012-Cus. (ADD)

Notice No. 1 , 
dated 15-6-2012
2012 6 15 1

Australia

USA

EU

Australia

India

EU

India

Russia, 
Kazakhstan 

and
Belorussia 
Customs 

Union

Product Measures NotificationCountry
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Iron or steel fasteners

Mattress innerspring 
units

Meta Phenylene 
Diamine

Plain Gypsum 
Plaster Boards

Seamless casings

Soda ash
(Disodium Carbonate)

Soy protein
(concentrated)

Review of ADD measures initiated

Reinvestigation of normal 
values and export prices

ADD investigation initiated

Provisional ADD imposed

Sunset review initiated

Definitive ADD imposed

ADD investigation terminated

EU Announcement dated 
6-6-2012 in 2012/C 160/07
2012 6 6 2012/
C160/07

Dumping case No. AD/1383, 
dated 7-6-2012
2012 6 7 1383

Notification No. 14/4/2012-DGAD, 
dated 19-6-2012
2012 6 19 14/4/2012-
DGAD

Notification No. 32/2012-Cus. 
(ADD), dated 7-6-2012
2012 6 7 32/2012-Cus. 
(ADD)

Expiry Review No. RR-2012-002, 
dated 28-6-2012
2012 6 28 RR-
2012-002

Notification No. 34/2012-Cus. 
(ADD), dated 3-7-2012
2012 7 3 34/2012-Cus. 
(ADD)

Commission decision dated 

27-6-2012 in 2012/34/EU

2012 6 27
2012/34/EU

EU

Canada

India

India

Canada

India

EU

Product Measures NotificationCountry
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WTO News 
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