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Effectiveness of dispute settlement mechanism in WTOQ - Some issues

1544 S AR SR ALY A A
By Manoj Gupta

Last week when USA raised the issue of continuing
subsidy in relation to civil aircraft from the EU, even after
the adoption of the panel and appellate body’s report
(DS316) concerning the same by the WTQ Dispute Settle-
mentBody (DSB), the question of effectiveness of the rem-
edies available to the countries when the decisions of the
DSBare nothonored, arose again. This write-up discusses
various aspects concerningthe ‘Undertaking on Rules and
Procedures Governing the Settlement of Disputes’ in the
WTO and effectiveness of its implementation.

DSU and remedies available thereunder

Dispute Settlement Undertaking (DSU) orthe Undertak-
ing on Dispute Settlementis a fundamental instrumentfor
ensuring effective functioning of the multilateral trading
system as sought to be promoted by the WTO. It works
on the principle that the member countries should not
take unilateral actions against each other withouttrying to
settletheirtrade-related disputes amongthemselves. The
objective of DSB, however, is notadjudication but prompt
settlement. Various agreements between the countries
(Anti-dumping Agreement, Agreement on Technical Bar-
riers to Trade, etc) also provide that if a member-country
feels that the trade regulating mechanisms of another
country are not in line with a particular article of relevant
agreement, the aggrieved country canapproach WTO and
if consultations fail, seek setting up of Dispute Settlement
Panel to adjudicate whether the disputed mechanisms
violate some provisions.

Articles 19,21 and 22 of the DSU provide the procedure
fortime-bound working of the panel or the appellate body
and for implementation of their reports by the member-
countries. Article 19 of the Undertaking states that if the

panel finds that measures are inconsistent with certain
agreement, then it shall recommend to the member con-
cerned to bring such measures in conformity with the
provisions. Article 21, while acknowledging the fact that
prompt compliance is essentialin orderto ensure effective
resolution of the dispute, provides that members should
implement the panel or appellate body’s recommenda-
tions within a specified time-frame and in case of dispute
relating to time for implementation, go for arbitration to
decide the implementation time. Further, as per Article
21.5, if the member is not satisfied with the measures
taken on the recommendations, it can further seek dis-
pute settlement and constitution of the panel. Article 22
further provides for compensations and sanctions, with
the authorization of DSB, in case the recommendations
of the panel are notimplemented. Again an arbitrator can
be appointed to look into the fact whether the sanctions
suggested are in line and level with the provisions.

The provisions underthe DSU lay down cleartime-lines
forevery stage, butthis scheduleis rarely followed. More-
over,there are numerous ways by whichimplementation of
the recommendations can eventually be postponed while
the loss to the concerned member-country continues ™.

GATTv. DSU of WTO

While both GATT dispute settlement and the new DSU
are handicapped by delays and uncertainty, it can be said
that the dispute settlement provisions in the WTO are
a shade better than those available under GATT before
establishment of WTO. The new provisions provide for
setting up of compliance panel (Article 21.5), which was
absentin the earlier GATT provisions 2, but the effective-
ness of the same is diluted to a large extent mainly due to
the time involved to reach that stage.

' Even if the party raising the dispute wins, the recommendations are largely prospective.

2 Presently the threat of sanctions can only be avoided by consensus vote of DSB which is difficult as no appellant would vote against self.
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Effectiveness of DSU provisions
Justice delayed is justice denied

As discussed earlier,enormous time taken to effectively
oppose controversial provisions of member-countries
and implement recommendations of the panel or the ap-
pellate body is a major drawback. For example, in DS103
the consultations were sought on 8-10-1997 but after the
usual round of panel and appellate body reports, reports
ofthe panel and the appellate body under Article 21.5 and
thensecondrecourseto panel and appellate findings under
Article 21.5, agreement was reached betweenthe parties
only on 9-5-2003. In DS174 while consultations were
requested on 1-6-1999, the panel report was circulated
only on 15-3-2005. In DS207 consultations were sought
on5-10-2000 but compliance report of the appellate body
under Article 21.5, with the finding of non-compliance,
came only on 7-5-2007. There are a number of disputes
where even the first panel report came after 3 years from
commencement of consultations (e.g. US COOL) which,
in effect, calls for looking into the effectiveness of the
provisions.

Most recently, Ambassador of Antigua and Barbuda
on 17th December 2011, in the 8th session of the WTO
Ministerial Conference, stated that even 8 years afterthey
brought the dispute regarding US measures affecting
cross border supply of gambling and betting services in
the WTO (DS285), they are yet to receive full justice even
thoughthe reports of the panel and appellate bodies were
in their favour.

Sanctions how far effective

The reports/recommendations in this case (DS285 —
Gambling) called/approved sanctions againstthe U.S., but
as perthe words of the Ambassador of Antigua and Barbu-
da “That remedy, which might have been appropriate had
the case been between the European Union and the United
States, calls into question whether the dispute settlement
mechanism of the WTO can find innovative solutions that
fitthe peculiar circumstances ofindividual cases”. As can
be seen, sanctions are effective only when the member
bringing dispute tothe WTO is equally economically sound

INTERNATIONAL TRADE AMICUS / January, 2012

and has the potential to provide some kind of equally bal-
anced measures in case of non-implementation of the
recommendations. The DSU provides some relief for the
developing and the least developed countries but to what
extent the goal has been reached is doubtful.

Sanctions are frequently used in the UNO to compel
compliance with international law and here, in WTO also,
the main objective of the sanctions is to induce compli-
ance, but the old and outdated law of “eye for an eye” or
the “mirror punishment” does not serve the purpose for
tworeasons. First, whenthe opponents are economically
dissimilar and secondly imposing sanctions against an-
other country may inturn harmthe economy of appellant.
Resorting to the same measure (imposing trade restric-
tions) orauthorizing similar measures would notremove or
compensate the loss already caused. The DSU authorizes
the same butthe WTO objective of “rule-basedtrade” and
“trade without restrictions” is practically not met.

Looking forward

Onthe question of delay in setting up of the panelandin
implementation of their reports, WTO should take up the
issue more seriously * and if necessary even amend the
Undertaking to put a time line for completion of various
stages of the process. On the implementation part the
DSU provides for some sort of settlement but to make
the provisions more effective, the Dispute Settlement
Undertaking should also have some penal provisions
before the member-countries eventually go forimposition
of sanctions. This would put in place some mechanism,
under the authority of the WTO, to monitor implementa-
tion of the panel or appellate body’s recommendations
and would also provide for adequate deterrence against
such non-implementation. To put it shortly in the words
of the Ambassador of Antigua and Barbuda “/finnovative
solutions are not found, cases like these can only serve
to undermine the credibility of the WTQ itself, an outcome
that we should all do everything to avoid”.

[The author is Assistant Manager, Lakshmikumaran &
Sridharan, New Delhi]

3 Moreso, considering the slow-down in major economies, the number of disputes is expected to rise.
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~ Trade Remedy News 57 5 i %75l
Trade remedy measures against China
XtH [ & AR 55 Bk 16 it

Product Country Measures Notification/Notice
= G & i 50

Aluminium USA Changed circumstances review of ADD | A-570-967, dated 19-12-2011
extrusions e initiated 20114125198 A-570-967
SRR RERBEEREEEH
Aluminium foil rolls EU Initiation of ADD proceedings 2011/C371/05, dated 20-12-2011
LS Bk B REFIRHAE 20114125 205 2011/C371/05
Citric acid USA New cash deposit rates C-570-938, dated 5-12-2011
R £E A ERIE &% 20114125 5a C-570-938
Cold-rolled seamless | Russia | Initiation of ADD investigation Notice 1620, dated 23-11-2011
stainless steel pipes | mpw | R MHAE 20114115 235 16202 @4
RETETBNE
Crystalline silicon USA Anti-dumping and countervailing duty | Notice dated 2-12-2011
photovoltaic cellsand eS| investigations to be conducted 20114128 28
modules FRIR A E
T RERA Hh A
Furfuryl alcohol USA Expedited sunset review to be initiated | Notice dated 5-12-2011
FERE %£E REWHEE EFEEHF 2011127 51
Garlic USA Expedited sunset review to be initiated | Notice dated 5-12-2011
K#x %£E RiEHER FEEF 20114124 55
High pressure steel USA Preliminary determination of dumping | Notice dated 8-12-2011
cylinders e affirmed 20114125 8x
= SRR T 5E IR SHIY 325 Bk
Mattress innerspring [ Canada | Re-investigation of Normal value and | Notice dated 7-12-2011 in dump-
units JIEWN export prices ing file 4214-24
PREIA & BEHAEER MEMEO M 2011125 78 s pd4214-24
Morpholine India Definitive ADD recommended 14/41/2010-DGAD, dated 5-12-2011
g 210553 HWERR AR (other countries involved - EU, USA)

2011127 55 14/41/2010-
DGAD (£ xE - k@M. £E)

Organic coated steel EU Initiation of ADD proceeding 2011/C373/10, dated 21-12-
products RE | RERAEER 2011
BRI 20114125 215 2011/C373/10
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Preserved citrus EU Re-opening of ADD investigation par- | 2011/C353/10, dated 3-12-
fruits ] tially 2011
HAH KR HoERRFHAL 20114124 35 2011/C353/10

Pup joints —oil coun- | Canada | Provisional determination of ADD Notice dated 12-12-2011
try ttubulargoods PUP | fmgk | RARSHBLGE B 2011125128
joints
B - RWEMEY
Saccharin India Sunset review of anti-dumping duty — | 15/20/2010-DGAD, dated 7-12-
s B ADD confirmed 2011

RAG4HE A - BT RIHH 20114127 78 15/20/2010-DGAD
Silk fabrics India Sunset review of antidumping duty — | 15/24/2010-DGAD, dated 5-12-
24 55 Hl B ADD confirmed 2011

RAGGEE BEE - e RIAHR 20114125 58 15/24/2010-DGAD
Sodium Hydrosul- | India ADD extended till 13-10-2012 111/2011-Cus., dated 20-12-
phite (SHS) B B RimssHER 32012105 135 2011
i i 4 20114125 208 11/2011-Cus
Stainless steelfasten- EU ADD imposition (definitive) EU Regulation No. 2/2012, dated
ers and parts g R RIRL (]%) 4-1-2012
75 5 R e A 201215 48 m@yn 2/2012
Stainless steel Seam- EU ADD imposition (definitive) EU Regulation No. 1331/2011, dated
less pipes and tubes Rk B W R AR (B 14-12-2011
TEMILEE B 2011127 145 wemsm 1331/2011
Trichloroisocyanuric EU ADD imposition (definitive) EU Regulation No. 1389/2011, dated
acid (TCCA) B | EHCR SR (R%) 19-12-2011
R ARE 20112127 95 mxexm 1389/2011
Wind towers USA Initiation of ADD & CVD investigations | 701-TA-486 and 731-TA-1195-
R 3% EX 6| B ENR B 1196 (Preliminary), dated 29-12-

2011
20114124 298 701-TA-486#
731-TA-1195-1196 (%)

Trade remedy measures by China

i [E] & EEHY B7 5 Bt 1
Product Country Measures Notification/Notice
= % =D 18 0
Automobiles USA ADD imposed News report dated 14-12-2011
KE ESE AW 161 85 20114125 145
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