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India tightens anti-dumping provisions — Anti-circumvention rules introduced

BJVRE fin 3@ R B B — 51 AR HE AR
By Manoj Gupta

India has joined the select group of countries that have
put in place anti-circumvention law to address issues
relating to circumvention of antidumping duties. The law
has beenintroducedintwo stages. First, sub-section (1A)
was inserted into Section 9A of the Customs Tariff Act
1975 though the Finance Act, 2011 that came into force
from 8th April2011. Secondly, the relevantrules have now
been framed vide Customs Notification No. 6/2012-Cus.
(N.T.), dated 19th January, 2012. Fournew rules 25t0 28
have been added to address anti-circumvention issues.
Section 9A(1A) read with the rules grant the power to the
Indian Central Government to impose anti-dumping duty
in case it finds that the same is being circumvented.

Circumvention can arise in three situations, as per the
new rules. First, whenanarticle liable to anti-dumping duty
is imported into India in an unassembled, unfinished or
incomplete formandis assembled, finished or completed
in India. Alternately, export from the countries subject
to anti-dumping duty may be made in an unassembled,
unfinished or incomplete form to any other country not
subject to anti-dumping duty and the assembly, finishing
orcompletionoperationis carried outinthat country from
wherethe goods areimportedintoIndia. Inboththe cases,
value additioninIndia orthe third country concerned shall
notbelessthan 35%. Further, such operation should have
started or increased after or just prior to the levy of anti-
dumping duty. For calculation of value addition, payments
relating to intellectual property rights, royalty, technical
know-how fees and consultancy charges are not to be
taken into account.

Secondly, the goods are held to be circumventing
anti-dumping duty when even minor alteration in form or
appearance of the article has been made when they are
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imported from countries earlier notified for the purpose
of the levy [Rule 25(2)].

Thirdly, when the goods are routed through any other
exporteror country which was earlier not notified for such
duty, the goods would be held as circumventing the duty if
itis proved that the goods were so routed because of the
changeintrade practice or pattern. Ithasto be established
that there was no justification, other than imposition of
anti-dumping duty, for such changed trade pattern and
that the remedial effect of the anti-dumping duty was
undermined [Rule 25(3)].

The designated authority can suo motu or pursuant to
anapplicationinthis regard by the domestic industry initi-
ate investigation to determine the existence and effect of
any alleged circumvention where it is satisfied that such
imports are dumped.

Scenario around the world

Anti-dumping Agreement (ADA) of the WTO, on the
basis of which the Indian rules are framed, does not pro-
vide for such provisions. This was considered before the
Ministers of the representing countries inthe WTO where
no consensus was reached during the Uruguay Round.
The matter was referred to Committee on Anti-dumping
Practices which has further established an Informal Group
onAnti-Circumventionto carry outthe task of defining uni-
formrulesinthisregard. Hence, itis very much doubtful as
to what would be the fate of such provisions if challenged
inthe DSB ofthe WTO (Article XX of GATT though provides
for measures to prevent deceptive practices). However,
US, EU, Australia, New Zealand, Japan and some of the
Latin American countries like Mexico already have such
set of provisions to levy anti-dumping duty on articles
foundto be circumventing such duty and ill date no case
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has been brought before the WTOQ in this regard (in DS89
the measures by US were challenged but the request for
panel was withdrawn by Korea). These provisions, infact,
form the backbone of the basic anti-dumping investiga-
tions around the world. India has notified such provisions
only nowthoughindustry had pointed outthe requirement
asearly asin 2002.

Effect

Will there be a sudden spurt in anti-dumping inves-
tigations, findings and notifications with the domestic
industry making a bee-line to the designated authority’s
office? Ministry of Finance has also allotted separate
suffix for anti-dumping notifications starting from 2012
and such notifications will no longer be issued under the
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usual Customs head. Was this done to accommodate
such rise in the number of notifications? There are also
number ofissues suchas, whetherthe product after minor
alteration [as in Rule 25(2)] will conform to “like article”
theory for the purpose of calculation of normal value and
what would be the scope of the alteration in the article to
still be considered the same. Normal value calculation
would also be a problematic issue when parts alone are
imported. Routing of parts or components through third
country also requires some consideration, as thorough
understanding of even some of the FTAs is required. Only
time will tell how the provisions are interpreted by courts
and tribunals and how they really affect the trade.

[The author is Assistant Manager, Lakshmikumaran &
Sridharan, New Delhi]
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Product Country Measures Notification/Notice
=i 3 18 it 18 0
Cellophane India Anti-dumping duty re-imposed Notification No. 5/2012-Cus.
Transparent Film A | SSERRAHE Ao, atec 191 25312% 1o
5 0 S B 0 £18130 , & -Gus.
Citric Acid Brazil Anti-dumping duty News report dated 25-1-2012
R B 1B 2012415 250 %A g
Furfuryl alcohol USA Anti-dumping duty to remain in place [ News release 12-008,
3 £l (third review) dated 20-1-2012
BRI (FZREH) 2012418 208 % # % 12-008
Geogrid/Geostrips/ India Definitive ADD imposed Notification No. 11/2012-Cus.
Geostraps made of B TN 2 AT (ADD), dated 24-1-2012
polyester or Glass fiber 201221524 , &11/2012-
REHREEAL Cus.(ADD)&4m
% + T 14
Hollow structural | Australia | Interim Anti-dumping duty Dumping Notice No. 2012/01,
sections WA | WE R g?(l)t? 21 0;1 '210(1)2
gtk £1A1UH , HEBEME
LS 2012/01 ’
Molybdenum wires EU ADD extended to imports through Regulation &EL&) No. 14/2012,
R ge | Malaysia (circumvention) galed9-1-2012 -
RAERENELDREEN AN ()| 20122 TR0, A% (Ea)
%14/2012
Morpholine India Definitive ADD imposed Notification No. 10/2012-Cus.
N2, bk En JE W B 2 R B4 R (ADD), dated 24-1-2012
201215245 , %10/2012-
Cus.(ADD):&4n
Nylon Filament Yarn India Anti-dumping duty re-imposed Notification No. 3/2012-Cus.
RAH T ME | SERR AR (ADD), dated 13-1-2012
201241813, #3/2012-
Cus.(ADD);& 4n
Saccharin India Anti-dumping duty extended foranother | Notification No. 7/2012-Cus.
TEXE B five years g})qu) d1ate<1 ; 3-1 -2017 ?201 )
o 21138, % -
R ABGE B IE K O Cus. (ADD) i@ 41
Silk fabrics India Anti-dumping duty re-imposed Notification No. 2/2012-Cus.
BIHE, | SN R (ADD), dated 13-1-2012
201218138, %2/2012-
Cus.(ADD);&4n
Stainless Steel sinks | Canada | Provisional ADD and countervailing | Dumping case No. AD/1392,
T mex | duty dated 25-1-2012

I Bt 16 8 o R A T 201218250 , MHisiz%
If% B 2 A 468 e R AP Y AD/13§2 jj
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