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Even though the mechanism set up by 
India in applying the provisions of Article 
XIX of GATT and Agreement on Safeguards 
(AOS) in India through its domestic safeguard 
provisions1 satisfy the basic requirements 
required for its implementation, however, when 
compared to other countries, there remain a lot 
of procedural loop-holes still to be filled in to 
make the safeguard investigation process more 
transparent and clear. The present write-up 
compares and examines four problem areas 
concerning procedures currently adopted by 
India in conducting safeguard investigations 
vis-à-vis other Members of WTO, namely, 
European Union and United States, which 
may be suitably adopted by India to cover the 
existing loopholes. 

Initiation of safeguard investigation 
Though there is duty casts on Indian 

Safeguard Authority to prima-facie satisfy 
itself with contents of application filed by 
the Applicant/s.2, but there is no provision 
for a time-period within which such an 
application is to be considered. The issue 
merits consideration since the Applicant/s 
may already be severely impacted at the 
time of making the application and hence 
anticipates early initiation of proceedings. 

However, with no time limit to consider the 
application, Applicant/s have no option but to 
constantly keep in touch or even lobby with 
the Authority to get the investigation initiated. 
Such a practice puts a big question mark on 
the transparency of the investigation. 

Compared to the practice of ‘open-ended’ 
time frame in India, safeguard provisions in 
EU and USA provide definite time period to 
Authorities to consider the request for initiation 
of safeguard investigation. Article 6.1 of the EU 
Regulation3 requires the Commission to initiate 
the investigation within one month of receipt 
of information from a Member state in EU 
and publish the notice in official journal apart 
from holding consultations with the concerned 
Member state making application on behalf 
of its domestic industry within an Advisory 
Committee to consider the request4. 

On the other hand, US Regulations5 are 
quite different from EU regulations for there 
is no time limit provided, per-se, for initiating 
the investigation. Having said that, the 
entire safeguard investigation in US revolves 
around the date of filing of Application by 
representative domestic industry as the time 
line for making determinations hinge on this 
the date of filing of petition6. 

1  Section 8B of Customs Tariff Act, 1975 and Indian Safeguard Rules
2  Rule 5(3) of Safeguard Rules
3  Council Regulation (EC) No 260/2014 dated 26th February 2009
4  Article 4.3 of Council Regulation 260/2009
5  Section 201 to 204 of Trade Act, 1974
6  Section 202(b)(2A) of the Trade Act
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India neither has a provision similar to EU to 
fix a time limit for making a decision to initiate 
the proceedings or like that of US, where date 
of filing of petition assumes criticality. To cause 
undue delay in initiating an investigation, as 
is more likely in cases, with no set time limits, 
would be like keeping the patient waiting for 
treatment, while the epidemic continues to 
kill it. 

Provisional safeguard measure determination
One of the most noticeable part of AoS is 

the regulation relating to provisional safeguard 
measures. Article 6 of AoS, inter-alia, allows 
Member countries to impose provisional 
safeguard measures in critical circumstances 
where delay would cause damage, which 
would be difficult to repair. The terms ‘critical 
circumstances’ and ‘delay would cause 
damage which it would be difficult to repair’ 
indicate urgency in the proceedings. But how 
early remains early is a difficult question, which 
need to be decided on facts and circumstances 
of each case. Further, there is also no time limit 
prescribed for taking a decision on imposing 
provisional safeguard measure. 

Much like AoS, Indian Safeguard Rules 
also does not prescribe any minimum time 
to make a preliminary determination nor 
a maximum time period to take a decision 
on provisional safeguard measure. Only 
deviation in Indian Safeguard Rules from AoS 

with respect to preliminary determination is 
that the Safeguard Authority is required to 
proceed expeditiously. 

Result: Uncertainty in the market whether 
there will be a provisional safeguard measure to 
restrict fair imports or not, making the position 
of exporters from exporting nations, importers 
as well as end-users difficult to take short term 
as well as long term business decisions. This is 
apparent from past investigations conducted 
by India, wherein preliminary determinations 
have been made as early as fourth day7 from 
the date of initiation of investigation to over 3 
months8 as well. 

EU’s regulations also do not lend much 
light on this aspect. However, unlike India, EU 
has used safeguard measure as trade remedy 
measure very rarely and provisional measures 
even more sparingly since conducting the first 
investigation in 1982. From 1982 till 2005, EU 
has conducted 15 safeguard investigations 
– general as well as China specific, of which 
provisional determination was made in only 4 
investigations9. Further, since 2005, EU has so 
far not conducted any safeguard investigation. 
Thus, provisional safeguard measure is an 
uncommon affair in EU, unlike India.

On the other hand, US divide application of 
provisional relief in 2 parts: one for perishable 
products and citrus fruits and other for other 
products. Regulations require adherence 

7  Coated Paper and Paper Board (Initiation: 20th April 2009)
8  Certain Fatty Alcohols (Initiation 13th February 2014); Carbon Black from China PR (Initiation: 2nd December 

2011)
9  Farmed Salmon (2004), Certain prepared or preserved citrus fruits (2003), Certain Steel Products(2002) and Urea 

(1986)
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to fol lowing time-line for preliminary 
determinations, which may be summed up 
as follows: 

Perishable products:

� Determination whether product is a 
perishable product and indicates serious 
injury or threat thereof due to increased 
imports: Within 21 days from date of 
request10.

� If affirmative: Trade Representative 
to request the Commission to make 
a preliminary determination: Within 
21 days from the date of filing of 
request11.

� The President to proclaim such 
provisional relief:  Within 7 days from 
the date of receiving of report from 
the Commission12. 

Other products:

� Where critical circumstances alleged, 
determination by Commission of 
increased imports causing or threatening 
to cause serious injury and delay in 
taking action would cause damage that 
would be difficult to repair: Within 60 
days from the date of filing petition13. 

� If affirmative: the President, within 
30 days from receiving of the report, 
shall proclaim such a provisional 
relief14. 

Thus, there is a clear-cut time limit provided 

under US law to keep the investigation time-
bound and transparent.

Comparison with US and EU provisions 
indicate the necessity of a set deadline for 
taking provisional safeguard measures or in 
its absence, desist from taking any such action 
unless there are compelling circumstances – a 
practice adopted by EU. If a detailed time 
period for making preliminary determination 
is prescribed in the Indian law, like that made 
by US, it will increase transparency and bring 
certainty in international trade. 

Time limit for taking decision on duty 
imposition

The task of putting a time limit for completion 
of safeguard investigation has been left with 
Member countries to decide for them as AoS 
does not provide any such time limit. However, 
being an emergency measure, it is expected 
that the Member countries would fix a definite 
time period for completion of investigation, 
including a buffer time limit to meet any 
exigencies. 

India, in its wisdom, considered 8 months 
as sufficient time period for completion of 
investigation from the date of initiation of 
investigation.15 This is irrespective of the 
fact whether any preliminary determination, 
examining the existence of critical circumstances, 
have been made or not. On the other hand, 
US has kept separate deadlines – (a) case 
where no allegation of existence of critical 

10 Section 202(d)(1)(A) of Trade Act 1974
11 Section 202(d)(1)(C)
12 Section 202(d)(1)(G)
13 Section 202(d)(2)(A)
14 Section 202(d)(2)(D)
15 Rule 11 of Indian Safeguard Rules
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circumstances is made and (b) where existence 
of critical circumstances has been alleged in 
the petition. The logic behind keeping two 
separate deadlines is to provide for additional 
time to Commission to consider the existence 
of additional facts pertaining to existence of 
critical circumstances. In addition to keeping a 
deadline for making a determination, there is a 
time-limit prescribed for the President to take a 
decision on imposition of safeguard measures 
within 60 days (50 days if provisional relief 
proclaimed) from making of the affirmative 
report16. EU, on its part, provides for 9 months 
for conclusion of investigation, which is 
inclusive of time-period to examine critical 
circumstances. 

However, EU Regulations do provide 
for an additional period of 2 months, in 
exceptional circumstances17, which is 
required to be intimated vide public notice of 
extension in its Official Journal setting forth 
the reasons for such extension. India, on its 
part also, provides for extension of time for 
completion of investigation. However, the 
provision is couched in such a manner that 
the empowered authority has a free hand 
to extend the investigation for as much time 
as it desires18. Such an unrestricted power 
nullifies the real intent behind safeguard 
investigations, which require speedier and 
time bound determinations. As a result, there 
is no ultimate time limit for completion of 

safeguard investigations in India. This results 
in uncertainty in proceedings. In Hot Rolled 
Flat Products of Stainless Steel, the Indian 
Authority could not finish its investigation 
within stipulated 8 months ending on 25th 
February 2013. It was only on subsequent day 
after expiry of stipulated 8 months that time was 
again extended by 3 months until 25th May 
2013 to complete the investigation. Further, 
the time limit of 8 months under Safeguards 
Rules is only for making a determination and 
does not include time taken for imposition of 
safeguard measures. Thus, once the Safeguard 
Authority in India recommends imposition of 
safeguard measures, there is no prescribed 
time period within which the Ministry of 
Finance or Standing Board of Safeguards has 
to consider the recommendation of Safeguard 
Authority. 

This uncertainty in addition to the fact that 
there exists no mechanism to find out whether 
safeguard duty will ultimately be imposed 
or not, places everyone concerned with the 
investigation in a vulnerable position as on 
the one side, domestic industry is deprived 
of the safeguard duty to protect itself while 
on the other hand, exporters become wary of 
exporting their goods into India, which may 
at any time be subjected to safeguard duties. 
Thus, both sides remain on an uncertain 
wicket as they are not able to strategize their 
future business. Resultantly, there needs to 

16 Section 203(a)(4)(A) of Trade Act of 1974
17 Article 7.3 of Council Regulation
18 Rule 11(1) of Indian Safeguard Rules
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be a certain time limit for interested parties to 
know, whether safeguard duty will be imposed 
or not.

Oral Hearings

Unlike EU and US, Indian Safeguard 
provisions with respect to oral hearings is 
not explicit and does not clearly spell out the 
procedure for requesting a hearing or rights 
of parties during a hearing. Rule 6(6) of the 
Indian Safeguard Rules requires the Safeguard 
Authority to provide an opportunity to 
interested party to present information orally. 
But the said provision also states that such 
oral submission will only be considered, when 
subsequently provided in writing. There is no 
provision under Indian law as to when oral 
hearing will be held or at whose behest oral 
hearing may be held. EU in contrast provides 
that Commission may hear interested parties 
where they have made a written application 
within the period prescribed in the notice of 
initiation. There is also a requirement to show 
special reasons, why an interested parties 
requires an oral hearing19. However, India 
cannot have such a provision since India 
follows natural justice principles in quasi-
judicial proceedings as well. Thus, Authority 
has to give a hearing, irrespective of whether 
it has been requested by interested parties 
or not. However, when such hearing will be 
granted, whether before or after preliminary 
determination, is not clear. US, in this 

regard, provides that Commission within a 
reasonable period after commencement of 
proceeding, hold public hearings, wherein 
interested parties and consumers shall be 
afforded an opportunity to be present, 
present evidence, comment on adjustment 
plan, if any, respond to presentation of other 
parties and otherwise be heard. India on 
the other hand, provides an opportunity of 
rejoinder to only domestic industry, while 
it allows one time opportunity to present 
their views orally, without giving them an 
opportunity to comment on submission of 
domestic industry. 

Conclusion

While safeguard mechanism remains an 
effective mechanism for domestic industry, 
which is structurally unable to meet import 
competition, however, in the interest of justice, 
there is a need to give weight to certainty 
of proceedings and keep interested parties 
aware, whether there will be safeguard duty 
imposition or not. After all it is their legitimate 
business interest. Indian safeguard law has its 
own set of problems with many procedures 
still not codified properly. A look at other 
jurisdictions can help overcome these problems 
to a large extent and provide certainty to the 
proceedings. 

[The author is a SeniorAssociate, International 
Trade Team, Lakshmikumaran & Sridharan, 
New Delhi]

19 Article 6.5 of Council Regulation No 260/2009
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Trade Remedy News 
Trade remedy actions against China

Product Measures Notification No. and dateCountry

Aluminium Extrusions ADD anti-circumvention inquiry 
- Extension of time to issue final 
report 

-

Anti-dumping Notice No. 
2014/61, dated 22-7-2014
2014 7 22

2014/61

Australia
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Product Measures Notification No. and dateCountry

Crystalline silicon 
photovoltaic products

Crystalline Silicon 
Photovoltaic Cells

Colorless flat glass

Citric acid and certain 
citrate salts

Ceramic tile

Carbon steel welded 
joint

Carbon Black

Carbon and certain 
alloy steel wire rod

Calcium Hypochlorite

Biaxially oriented 
polyester film

ADD - Affirmative Preliminary deter-
mination of sales at less than fair value

-

ADD - Initiation of new shipper 
review

-

Provisional ADD imposed for six 
months

6

CVD – US ITC to conduct sunset 
reviews

-

Provisional ADD imposed for six 
months

6

Initiation of ADD sunset review 

ADD extended till 29-7-2015 pending 
sunset review investigation

2015
7 29

CVD - Preliminary affirmative 
countervailing duty and critical 
circumstances determination

-

ADD - Preliminary determination 
of sales at less than fair value

-

ADD investigations initiated

79 FR 44399 [A-570-010], 
dated 31-7-2014
2014 7 31
79 FR 44399 [A-570-010]

79 FR 43710 [A-570-979], 
dated 28-7-2014
2014 7 28
79 FR 43710 [A-570-979]

MOFCOM Notice dated 22-7-2014
2014 7 22

USITC News Release 14-069, 
dated 7-7-2014
2014 7 7

14-069

MOFCOM Notice dated 10-7-2014
2014 7 10

MOFCOM Notice dated 28-7-2014
2014 7 28

31/3014-Cus. (ADD), 
dated 23-7-2014
2014 7 23
31/3014-Cus. (ADD)

79 FR 38490 [C-570-013], 
dated 8-7-2014
2014 7 8
79 FR 38490 [C-570-013]

79 FR 43393 [A-570-008], 
dated 25-7-2014
2014 7 25
79 FR 43393 [A-570-008]

MOFCOM Notice dated 29-7-2014
2014 7 29

USA

USA

Brazil

USA

Brazil

Mexico

India

USA

USA

Indonesia
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Product Measures Notification No. and dateCountry

Kitchen appliance shelv-
ing and racks 

Iron or non-alloy steel 
plate

High-carbon ferroman-
ganese

H-shaped steel
H

Front Axle Beams & 
Steering Knuckles for 
heavy and medium 
commercial vehicles

Diamond sawblades 
and parts

ADD and CVD sunset review initiated

Affirmative safeguard final finding

ADD – Affirmative sunset review 
-

ADD investigation initiated

ADD extended till 14-6-2015 pending 
sunset review investigation

2015 6 14

ADD –Affirmative sunset review
-

79 FR 44743 [A-570-941, 
C-570-942], dated 1-8-2014
2014 8 1 79 FR 44743 
[A-570-941, C-570-942]

Dated 23-7-2014
2014 7 23

MOFCOM Notice 
dated 4-8-2014
2014 8 4

MOFCOM Notice 
dated 25-7-2014
2014 7 25

30/2014-Cus. (ADD), 
dated 23-7-2014
2014 7 23
30/2014-Cus. (ADD)

79 FR 40062 [A-570-900], 
dated 11-7-2014
2014 7 11
79 FR 40062 [A-570-900]

USA

Indonesia

Mexico

Korea RP

India

USA

Malleable cast iron pipe 
fittings

ADD - Affirmative sunset review
-

79 FR 42291 [A-570-881], 
dated 21-7-2014
2014 7 21
79 FR 42291 [A-570-881]

USA

Non-oriented silicon 
steel

Modified ADD duty MOFCOM Notice dated 8-7-2014
2014 7 8

Brazil

Phenolic laminate Terminated ADD investigation MOFCOM Notice 
dated 8-7-2014
2014 7 8

Argentina
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Product Measures Notification No. and dateCountry

Rubber Chemicals , 
namely, MBT, CBS, 
TDQ, PVI, TMT and 
PX-13(6PPD)

PVC products

PVC

Purified Terephthalic 
Acid

Printing paper, writing 
paper and copying 
paper

Power transformers

Potassium Carbonate

Polyvinyl Alcohol

Pick, hoe and harrow

Polyethy lene 
terephthalate

ADD re-imposed for five years
5

Affirmative ADD final finding

Provisional ADD imposed for six 
months

6

Initiation of safeguard investigation

ADD - Further extension of time grant-
ed to issue statement of essential facts

-

ADD extended till 9-6-2015 pending 
sunset review investigation

2015 6 9

ADD - Affirmative sunset review 
-

ADD sunset review initiated

Safeguard sunset review initiated

35/2014-Cus. (ADD), 
dated 24-7-2014
2014 7 24
35/2014-Cus. (ADD)

MOFCOM Notice 
dated 17-7-2014
2014 7 17

36/2014-Cus. (ADD), 
dated 25-7-2014
2014 7 25
36/2014-Cus. (ADD)

MOFCOM Notice 
dated 18-7-2014
2014 7 18

Anti-dumping Notice No. 
2014/56, dated 10-7-2014
2014 7 10
2014/56

34/2013-Cus. (ADD), 
dated 23-7-2014
2014 7 23
34/2013-Cus. (ADD)

79 FR 38278 [A-570-879], 
dated 7-7-2014
2014 7 7
79 FR 38278 [A-570-879]

MOFCOM Notice dated 21-7-2014
2014 7 21

MOFCOM Notice dated 18-7-2014
2014 7 18

India

Argentina

India

Turkey

Australia

India

USA

Columbia

Turkey
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Product Measures Notification No. and dateCountry

Thermoelectric 
containers

Sulphur Black

Steel threaded rod

Steel stranded wire, 
ropes, cables

Steel Grating

Steel and Fibre Glass 
Tapes and their parts 
and components

Sodium Hydrogen 
Carbonate

Sodium hexameta-
phosphate

Saccharine 

Re-investigation of normal values, 
export prices and amounts of sub-
sidy concluded

ADD – Continuation for five years 
recommended

- 5

ADD – Affirmative sunset review of 
industry injury

-

ADD – Affirmative sunset review 
-

Modified ADD final finding subject 
to the USCIT’s judgment

ADD extended till 14-5-2015 pending 
sunset review investigation

2015 5 14

ADD - Revocation review initiated
-

Initiation of ADD investigation

ADD – US ITC to conduct sunset reviews
-

CBSA Notice 
dated 30-7-2014
2014 7 30

15/18/2012-DGAD, 
dated 3-7-2014
2014 7 3
15/18/2012-DGAD

MOFCOM Notice 
dated 23-7-2014
2014 7 23

MOFCOM Notice 
dated 24-7-2014
2014 7 24

MOFCOM Notice 
dated 28-7-2014
2014 7 28

29/2014-Cus. (ADD), 
dated 4-7-2014
2014 7 4
29/2014-Cus. (ADD)

Anti-dumping Notice No. 
2014/58, dated 22-7-2014
2014 7 22

2014/58

MOFCOM Notice 
dated 22-7-2014
2014 7 22

USITC News Release  
dated 4-8-2014
2014 8 4

Canada

India

USA

South Africa

USA

India

Australia

Mexico

USA
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Product Measures Notification No. and dateCountry

Zinc coated (galvanised) 
steel

Wooden bedroom 
furniture

Wire rod

Welded steel chain

Vitamin C
C

Tyres - Passenger vehicle 
and light truck tyres

ADD - Findings of exemption 
inquiry

-

ADD - Initiation of changed 
circumstances review

-

ADD - Initiation of sunset review
-

ADD – Affirmative sunset review 
-

ADD extended till 15-6-2015 pending 
sunset review investigation

2015 6 15

ADD and CVD - Initiation of 
Investigations

-

Anti-dumping Notice No. 
2014/53, dated 23-6-2014
2014 6 23

2014/53

79 FR 41260 [A-570-890], 
dated 15-7-2014
2014 7 15
79 FR 41260 [A-570-890]

Dated 2-8-2014
2014 8 2

MOFCOM Notice dated 22-7-2014
2014 7 22

33/2014-Cus. (ADD), 
dated 23-7-2014
2014 7 23
33/2014-Cus. (ADD)

79 FR 42292 [A-570-016] and 
79 FR 42285 [C-570-017], both 
dated 21-7-2014
2014 7 21 79 FR 42292 
[A-570-016] 79 FR 42285 
[C-570-017]

Australia

USA

EU

Mexico

India

USA

Trade remedy actions by China

Product Measures Notification No. and dateCountry

Broiler or chicken 
products

ADD and CVD re-investigation 
– Affirmative results

-

MOFCOM Announcement No. 44 
of 2014, dated 10-7-2014

2014 7 10 2014
44

USA

Coated paper To terminate the ADD measures 
after the expiry

MOFCOM Announcement No. 
48 of 2014, dated 4-8-2014

2014 8 4

2014 48

Japan and 
Korea RP
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WTO News 

News Nuggets  
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