
       August
2012

Lakshmikumaran & Sridharan 

   



2
© 2012  Lakshmikumaran & Sridharan, India
All rights reserved

INTERNATIONAL TRADE AMICUS / August, 2012

AU
G 

20
12

5

9
9

7

3



3
© 2012  Lakshmikumaran & Sridharan, India
All rights reserved

INTERNATIONAL TRADE AMICUS / August, 2012

Article 
Anti-dumping duty on ‘unknown’ exporters

By Bhargav Mansatta

In anti-dumping investigations, ‘all others’ rate is 
intended to cover exporters who have not participated. Two 
categories of exporters can actually form part of the ‘all 
others’ rate i.e. ‘known’ exporters who failed to participate 
and ‘unknown’ exporters who did not participate in the 
anti-dumping investigation. As a matter or practice, anti-
dumping duty is generally applied on the ‘non-participating’ 
exporters without further distinguishing between known and 
unknown exporters. This is true not only for investigating 
authority in India but for several other countries including 
EU and China. A practice may generally be believed to be 
correct and may not be objected very often, but this by 
itself is no proof of consistency of such measure with the 
WTO obligations. Thus, it is of importance to understand 
the WTO obligation in this regard. 

Article 6.8 and Para 1 of the Annex II of the Anti-dumping 
Agreement (ADA) which provides for the imposition of the 
‘all others’ rate, reads as below:

“In cases in which any interested party refuses access 
to, or otherwise does not provide necessary information 
within a reasonable period or significantly impedes 
the investigation, preliminary and final determinations, 
affirmative or negative, may be made on the basis of the 
facts available. The provisions of Annex II shall be observed 
in the application of this paragraph.”

Annex II, paragraph 1 reads:

“As soon as possible after the initiation of the investigation, 
the investigating authorities should specify in detail the 
information required from any interested party, and the 
manner in which that information should be structured by 
the interested party in its response.  The authorities should 
also ensure that the party is aware that if information is not 

supplied within a reasonable time, the authorities will be free 
to make determinations on the basis of the facts available, 
including those contained in the application for the initiation 
of the investigation by the domestic industry.”

It is normally understood that the above provisions 
authorize the member countries to apply ‘facts available’ 
to exporters who do not participate in the investigation 
process including the exporters who were not known to 
the investigating authority.

The Appellate Body in the case of Mexico – Anti-dumping 
Measures on Rice, [WT/DS295] had the opportunity to 
interpret the above provisions. In this case, the Mexican 
investigating authority sent the public notice of initiation and 
a questionnaire to two known exporters and to the United 
States embassy in Mexico City.  Two exporters as well as 
an industry association appeared of their own initiative 
and received a questionnaire.   The investigating authority 
ultimately used facts available against all exporters apart 
from the four that received the questionnaire.  The Appellate 
Body held that the second sentence of paragraph 1 of 
Annex II of the Anti-dumping Agreement requires that 
an exporter shall be given the opportunity to provide the 
information required by the investigating authority before 
the latter resorts to facts available that can be adverse to 
the exporter's interests.An exporter that is unknown to 
the investigating authority, and therefore not notified of 
the information required of it, is denied the opportunity to 
provide the information1 .

There should be little room for doubt after the aforesaid 
finding that ‘all others’ rate of anti-dumping duty cannot be 
applied on facts available basis to exporters who are not 
known to the authority or from whom no information was 
requested thereby. 

However, the issues surfaced again, when in calculating 
the anti-dumping rates, the investigating authority in China 
applied "facts available" to exporters/producers that were 
"unknown" to it.  This was challenged by the United States 

1  Appellate Body Report, Mexico – Anti-Dumping Measures on Rice, paras. 259-260
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in the recent case concerning China – AD CVD duty on 
GOES [WT/DS/414]. The repor t in Mexico case was 
re-invoked by the Panel. China argued that in the case of 
Mexico – Anti-Dumping Measures on Rice the Appellate 
Body was faced with the situation wherein there were many 
other known exporters, including the members of the rice 
association that appeared in the investigation, and that 
this was not the case before MOFCOM, where there were 
no other known exporters/producers. However, the Panel 
rejected the argument and reinforced its understanding 
of the provision contained Article 6.8 and Annex II of the 
Anti-dumping Agreement. 

The Panel observed that the second sentence of 
paragraph 1 of Annex II of the Anti-dumping Agreement 
conditions the use of facts available. Only when an 
interested party is aware that necessary information is not 
supplied by it within a reasonable time, the investigating 
authority will be free to resort to facts available. Further, 
given that the unknown exporters were not notified of the 
"necessary information" required of them, it cannot be 
concluded that ‘they refused access to or failed to provide 
the information’ as per Article 6.8.2   Further, it was also 
clarified that the requirement under Article 6.8 and the 
second sentence of paragraph 1 of Annex II is legally 
distinct from the general notice requirement stemming 
from Article 6.1 and the first sentence of paragraph 1 of 
the Annex II of the ADA. 

Article 6.1 provides as below:

“All interested parties in an anti-dumping investigation 
shall be given notice of the information which the authorities 
require and ample opportunity to present in writing all 
evidence which they consider relevant in respect of the 
investigation in question.”

According to the Panel, a general public notice of 
initiation which is published by the investigating authority 
will not meet the requirement of Article 6.8. While nothing 

may prevent the exporters from coming forward voluntarily 
pursuant to such a notice, there is no corresponding 
obligation in the Anti-dumping Agreement on the exporters 
to do so.

The decision of the Panel is likely to create practical 
difficulties for investigating authorities in as much as 
there is no guidance in the Anti-dumping Agreement as to 
how to determine margin of dumping for such ‘unknown 
exporters’. Article 6.10 read with Article 9.4 of the ADA 
provides for calculation of anti-dumping duty rates in a 
situation wherein the investigating authority were to resort 
to sampling method. China argues that these provisions 
lay down a general objective regarding the calculation of 
rates for unknown exporters.The panel however found 
it difficult to accept that a general objective even though 
inferred from the provision of Article 6.10 and Article 9.4 
of the ADA could actually override the specific obligations 
under Article 6.8.

The Panel itself acknowledges the lacuna in the 
agreement. However, it noted that Article 6.8 and Annex 
II are very explicit regarding the conditions that must 
exist before an investigating authority may resort to facts 
available.  The existence of a lacuna in the Anti-dumping 
Agreement does not mean that the conditions should be 
ignored in order to fill the gap.3  Unless the Appellate Body 
reverses the jurisprudence so far developed while deciding 
the issue in appeal4, there can be no fur ther room for 
ambiguity as far as the scope of Article 6.8 and Annex II of 
the Anti-dumping Agreement is concerned. Investigating 
authorities are not permitted to cover ‘unknown exporters’ 
within the ambit of ‘all others’ rate. The investigating 
authorities are required to revisit their current practices 
and modify the same in line with the interpretations given 
by the Panel.   

[The author is a Senior Associate, International Trade 
Division, Lakshmikumaran & Sridharan, New Delhi]

1 Appellate Body Report, Mexico – Anti-Dumping Measures on Rice, paras. 259-260
2 Panel Report, China – AD-CVD on GOES, para. 7.387
3 Panel Report, China – AD-CVD on GOES, para. 7.390
4 The Panel Report was not adopted as China has fi led appeal against it
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Trade Remedy News 
Anti-dumping / Safeguard actions against China

4, 4 Diamini Stilbene 2, 2 
Disulphonic Acid
4 , 4 ’ -

-2,2’-

Bicycles (of specified 
price and size)

Carbon black

Grinding media balls

Lined paper school 
supplies

Formulated 
glyphosate

India

India

India

Canada

ADD investigation initiated

ADD expiry review initiated

Safeguard duty recommended

ADD investigation terminated

Definitive ADD imposed

Affirmative ADD sunset review

Carbon and alloy steel 
pipe piles

Canada Preliminary determination of dumping 
and subsidizing

Canada Border Service Notice 
dated 2-8-2012
2012 8 2

Notification No. 14/1/2012-
DGAD, dated 26-7-2012
2012 7 26
14/1/2012-DGAD

Expiry Review No. RR-2011-002, 
dated 26-7-2012
2012 7 26
RR-2011-002

Notification No. GSR D22011-
/12/2011, dated 31-7-2012
2012 7 31 GSR 
D-22011/12/2011

Dumping Notice No. 2012/37, 
dated 2-8-2012
2012 8 2
2012/37

Notification No. 36/2012-Cus. 
(ADD), dated 16-7-2012
2012 7 16
36/2012-Cus. (ADD)

USITC News Release 12-085, 
dated 2-8-2012
2012 8 2

12-085

Product Measures NotificationCountry

USA

Australia
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Plastic sacks and bags

Resin or other organic 
substances bonded 
wood or ligneous fibre 
boards

Tapered roller bearings

Unitized Wall Modules

Xanthan gum

EU ADD measures repealed

Provisional ADD recommended

Affirmative ADD sunset review

Dumping and subsidizing investigation 
initiated

Affirmative ADD investigation

Council implementing Regulation 
(EU) No. 627/2012, dated 10-7-
2012
2012 7 10

627/2012

Notification No. 14/29/2010-
DGAD, dated 23rd July, 2012
2012 7 23
14/29/2010-DGAD

USITC News Release 12-084, 
dated 31-7-2012
2012 7 21

12-084

Canada Border Service Notice 
dated 31-7-2012
2012 7 31

USITC News Release 12-081, 
dated 19-7-2012
2012 7 19

12-081

Product Measures NotificationCountry

India

USA

USA

Canada
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E t h y l e n e  g l y c o l 
monobutyl ether and 
d ie thy lene g lycol 
monobutyl ether

Solar-Grade Polysili-
con

Solar-Grade Poly-
silicon

Provisional ADD imposed

ADD investigation initiated

Countervailling investigation initiated

MOFCOM Announcement No. 42 
dated 27-7-2012
2012 7 27
42

MOFCOM Announcement No. 40 
dated 20-7-2012
2012 7 20
40

MOFCOM Announcement No. 41 
dated 20-7-2012
2012 7 20
41

USA and 
EU

USA and 
South 
Korea

USA

Product Measures NotificationCountry

Anti-dumping actions by China

WTO News 
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Ratio Decidendi 

News Nuggets  
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