Lakshmikumaran
‘%ﬁi & Sridharan
attorneys

MEHEE Lakshmikumaran & Sridharan 2 H %54 Fr & F i B 5 R 201354 5-5%235

& b7 51 5

=RAT

'L
X
MiEikE R AEVRE B RE -

15358 4 2
R 5 ¥t FhiE

e ERBREREEF TS 5
W [E SR ERY B2 5 B 1T ah 9
1tk 57 £H 27 #r 5] 10
e A 4 10
H| 5 P 11

April




| Article X

Lakshmikumaran
% & Sridharan

attorneys

INTERNATIONAL TRADE AMICUS / April, 2013

Price undertaking and discretion to authority— Rule 15.3 analyzed
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By T.D. Satish

The objective of imposing anti-dumping duty is
not to penalize an exporter for selling goods at less
than fair value, but to only create a level playing field
for domestically produced articles to compete with
imported articles. Anti-dumping provisions encourage
exporters to fully participate and avail a favorable
order including suspension of investigation, which
will be sufficient to remove injurious effects caused by
low priced imports. Article 8 of the WTO: Agreement
on Anti-Dumping (WTO:ADA) provides for one
such mechanism, whereby an investigation may be
terminated or suspended based on an undertaking
given by the exporter.

Article 8, in sum and substance, provides discretion
to the investigating authority to accept or reject
price undertaking given by an exporter to revise
its prices or cease its exports at dumped prices, in
order to eliminate injury to the domestic industry.
Such revision in prices should preferably be less than
the margin of dumping, enough to remove injury
[Article 8.1]. However, Article 8.3 vests discretionary
power with the investigating authorities to decline the
price undertaking, wherever found impracticable.
Article 8.3 further adds as illustrations that where
the number of actual or potential exporters is great
or for other reasons, including reasons of general
policy, the investigating authority may reject the
price undertaking application of the exporter. The
generic wordings of Article 8.3 give the investigating
authorities wide discretion to accept orreject the price
undertaking.

Thisarticle endeavorsto find the extent of discretion

thatIndian investigating authority uses, while deciding
the issue of price undertaking under Rule 15 of the
Indian anti-dumpingrules?, which is pari-materia with
Article 8 of WTO:ADA.

Before coming to Indian practice, it is worth
looking at the jurisprudence developed under WTO
framework. On the issue of discretionary power
under Article 8, there has been only one dispute. In
US — Offset Act (Byrd Amendment) [DS 217, 234],
the Panel gave almost a free hand to the investigating
authorities in deciding the issue of price undertaking.
Panel held that Article 8.3 does not require an
objective analysis of price undertaking so offered. The
investigatingauthorities may ascribe manifold reasons
to decline price undertaking including by reason
of general policy. Thus the Panel report has only
acknowledged and approved the wide discretionary
power vested in investigating authorities. However,
the Panel Report fails to shed light on the limit, if any,
of such discretionary power.

In terms of Rule 15(3), Indian investigating
authority (DGAD) may reject the request for price
undertaking where it considers acceptance of such
undertaking is ‘impractical’ or is unacceptable for
‘any other reason’. Unlike Article 8.3, wherein the
principle of ejusdem generis could still be applied
for the phrase “for other reasons”, which follows
the specific illustration provided, i.e., “if the number
of actual or potential exporters is too great”, there
is no scope for such interpretation in the Indian
provisions. However, the practice of DGAD through
its various final determinations throws some light on

' Customs Tariff (Identification, Assessment and Collection of Anti-Dumping Duty on Dumped Articles and for Determination of

Injury) Rules 1995
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the interpretation of Rule 15(3).

There have been 23 anti-dumping investigations
since 1998, wherein the issue of price undertaking
has come before DGAD. Of these, investigations
were suspended for 12 exporters in 10 different
investigations as their price undertaking proposals
were accepted. It is also to be noted that for 3 of the
exporters?, price undertaking were subsequently
revoked as DGAD found violation of terms of price
undertaking. One price undertakingwas subsequently
set aside by Tribunal on appeal®. In remaining 13
investigations, the proposals of 15 exporters were
rejected for one reason or another.

In the case of Newsprint from Russia, Canada
and USA (1998), the price undertaking proposals
of 2 exporters from Russia were accepted, even
though they did not provide sufficient information
with respect to cost of production and normal
value. In 2000, however, DGAD went against its
own practice in the case of Thermal Sensitive Paper
from European Union. In this case, even though the
export price was accepted and a separate dumping
margin was determined for the exporter requesting
for price undertaking, however, DGAD rejected the
application on the ground that since normal value
had to be constructed, price undertaking could
not be accepted. Again in 2011, same practice was
continued in PTFE from China PR, wherein DGAD
rejected the proposal of price undertaking made by
an exporter on the ground that the exporter did not
claim market economy treatment and as a result,
there was no requisite information for normal value

INTERNATIONAL TRADE AMICUS / April, 2013

and resultant dumping margin. It was also held that
in such a scenario, there would be practical difficulty
in monitoring price undertaking.

In Nylon Tyre Cord Fabrics from China PR (2005),
however, DGAD adopted a totally new approach. In
this case, DGAD provided a detailed price undertaking
proforma to the intending exporters as well a personal
hearing. Of the two exporters applying for price
undertaking, DGAD accepted price undertaking
proposal for only one exporter. The only reason for
accepting one proposal while rejecting the other was
for the fact that while one exporter agreed to revise its
prices periodically in line with changes in raw material
prices, the other refused to accept this condition.
Moreover, the other exporter, whose proposal was
declined, did not provide separate prices for different
grades of the product concerned.

Thepractice of DGAD torejectthe price undertaking
offer of exporter is crystal clear in such cases where
even though exporter had shown interest but failed
to provide requisite information?. Similarly, where
exporter was treated as non-cooperative on account
of deficient questionnaire response and no separate
dumping margin was determined, proposal of price
undertakingwasrejected®. But again, there have been
cases, where DGAD considered the price undertaking
request ‘in detail’ and accepted them as it removed
the injurious effect of dumping®.

Constant technological changes leading to new
product development’, undertaking linked to several
conditions such as variation in raw material prices,
export duty on the product, value addition norms,

Thermal Sensitive Paper from Indonesia (2005)
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Fully Drawn yarn from Korea (2006); Potassium Carbonate from Taiwan (2004) and Hexamine from Iran (2003)
Association of BOPP Manufacturers versus Designated Authority [2004 (167) ELT 185 (Tri-Del)]
Graphite Electrodes from China PR (2000); Acrylic Fibre from Turkey (2000) and Partially Oriented Yarn from Indonedia (2002)

Plain Medium Density Fibre Board from China PR, Malaysia, New Zealand, Thailand and Sri Lanka (2009)
Cathode Ray Colour Television Picture Tubes from China, Malaysia, Korea RP and Thailand (2009)



Lakshmikumaran
g & Sridharan

attorneys
reselling price®, etc have also been considered as
reasons to reject price undertaking proposals apart
from the fact that once price undertaking has been
accepted, it can be later revoked, if the terms of price
undertaking are violated”
While past practices of DGAD shows instances and
reasons, for which price undertaking was accepted
or rejected, Tribunal had a chance to examine in
detail the practice adopted by DGAD with respect
to price undertaking. In PT Polysindo Eka Parkasa
v. Designated Authority’®, exporter challenged the
determination of DGAD on the ground that the
price undertaking proposal was rejected arbitrarily
without objectively examining the proposal and
without ascribing any reason as to why acceptance
was not ‘practicable’. The Tribunal while acceptingthe
arguments of exporter, held thatwhile consideringthe
acceptance of price undertakings, following aspects
are relevant for consideration:
® Whether the injury caused by dumping can be
eliminated;
® Whether there exist effective measures to monitor
its fulfillment;

® Whether such acceptance is consistent with public
interest;

® Whetherthereexistsany possibility of circumvention
of the undertaking in any way; and

® Any other relevant factor that the Designated
Authority may consider necessary to examine.
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Furthermore, itwas held by Tribunal that wherever
DGAD found it impracticable or unacceptable, it
should notify the concerned exporter of the reasons
for such non acceptance and give an opportunity to
offer their comments. The reason for non-acceptance
should be explicitly stated in the final determination
made by the DGAD. In fact, according to Tribunal,
the consideration of the price undertaking under
Rule 15 is, therefore, a most crucial exercise to be
undertaken by the Designated Authority for deciding
whether to suspend or terminate the investigation or
to reject it and impose the anti-dumping duty and that
any arbitrary action of a non-acceptance of a price
undertaking will amount to flouting the scheme of
the Rules that contemplates a fair consideration of an
offer of a price undertaking.

The above practices of DGAD show that it indeed
has a lot of discretion to accept or reject the price
undertaking proposal. However, such practice has
rarely been abused since in most of the cases, logical
and cogent reasoning have been given. Though the
wordings of Rule 15.3 are generic in nature, but the
practice of DGAD alongwith appellate forum has tried
to do justice with the object and purpose underlying
the concept of price undertaking.

[The author is an Associate, International
Trade Practice, Lakshmikumaran & Sridharan,
New Delhi]

8 Acrylic yarn from Nepal (2002).

9

102005 (185) ELT 358 (Tri-del)
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Product Country Measures Notification No. and date
=i R 18 it BEXS KH #H
Aluminium Extrusions Columbia | ADD investigation initiated Ministry of Trade and Industry
8 E S HE | RERMHEHE of Columbia Announcement
No.027, dated 27-2-2013
20134€2A27H , B IERT
AR 880275 Heill
Aluminium foils in rolls EU Definitive ADD imposed Council Implementing Regulation

RBBHE BB MIE M S5 2% A1 (EU) No. 217/2013,
dated 11-3-2013
2013%€3A 11 , BREZ R &
THEH217/20135%
Barium Carbonate India Name of exporter changed 14/18/2009-DGAD,
BRI B HOB&RER dated 28-2-2013
2013424 287
14/18/2009-DGAD
Bicycle and frame Canada Non-initiation of ADD mid-term review Canadian International Trade
B{TERZEL mEX BEAH#T AT EHF Tribunal, Press Release dated
27-3-2013
20133H27H , mEKRE
br B2 5 ik B X i
Canned mushrooms US ADD administrative review USDOC Press Release
i sl % preliminary determination dated 12-3-2013
i B A B 1T B W R 2013435 125
XEHFWEA NE
Ceramic tableware Egypt ADD sunset review investiga- Intl Trade Policy Divn., Ministry of
BEEE BR tion initiated Trade & Industry, Egupt,
KERIGHE EEH dated 6-3-2013
20134 3H 6H ,
BRI SERE bR 5 5 BURE
Cold-rolled plate Indonesia | ADD final duty imposed Dated 19-3-2013
BELRE MEREL | 1Edk BT 2013438 198
Coke EU Terminated ADD measures Council Implementing Regulation
=¥ 1g: BUE R ABEH 16 it (EU) dated 15-3-2013

20134#3H 150 ,
BR B % B SITHE
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Product Country Measures Notification No. and date
=i R 18 It A5 KH #H
Drawn stainless steel USA Countervailing duty — Affirmative USITC News Release
sl % determination of material injury dated 21-3-2013
BB Sk i RAMNER - E R E FEL RRE 201343A 218
XEER RS Z RS X HE
Flat Base Steel Wheels India ADD re-imposed after sunset review 3/2013-Cus. (ADD),
T RER BN E H %5 % BRAER RSB dated 26-3-2013
2013434 261
3/2013-Cus. (ADD)
Frozen and Canned US QDD administrative review preliminary USDOC Press Release
Warmwater Shrimp £ AT - dated 12-3-2013
A 1 B 2 R K R O RAREE TR A 2013435 128 |
XEWFHRA N E
Galvanized Steel Wire Canada AII))D and Countel;vailing dg{y Canadian International Trade Tribu-
> - Determination of reasonable
WM UIE PN indication of injury nal Press Release dated 22-3-2013
FRAGEH A R AN B B A B 20134 3R 220 , fn&KE R 55
ERERRE ERXT N E
Glass Cup Argentina | ADD sunset review investigation initiated Ministry of Economy and Public
TR T AR Ay R 2E RERIGHE EEHRE Finance of Argentina Regulation
No.50, dated 13-3-2013
2013%3A 130 , MMREZFKS
3t 0 B 201348 55 505 Bl
Harvesters Customs | Safeguard investigation extended Notice dated 11-3-2013
B AW Unionof | fE4 (R H A 2013434 115 &%)
ussia,
Kazakhstan
and
Belorussia
BRI 2275 &
RE
Hotrolled flat products India Safeguard action - Public hearing D-22011/06/2012,
of stainlesssteel of 304 1) scheduled for 11-4-2013 dated 14-3-2013
grade R -20134£ 48 11H B HFWiE4S 2013438 148
30455 1 B MAHL D-22011/06/2012
HrAF
Hot rolled plate steel Australia | Clarify the PUC of AD and Australian Customs,
| ANAR 8 5 F1) I Countervailing investigation dated 12-2-2013
iﬁ: Ny l] kY n » = E >
SR RRERA AR 2013527280 , WARIT %A
WERFERS N
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Product Country Measures Notification No. and date
=i R 18 It A5 KH #H
Lighters - Gas-fuelled, EU ADD imposed on goods imported from Council Implementing Regulation

dulex yarn textile

Ay, &
T4, ZF
HERY

for synthetize textile and dulex yarn textile
X B 16 48 40 4k SR A W 248 1 R AT 4R L,
X & B 4% %45 LA MAEN R
15 55 e

non-refillable pocket ] Vietnam. Anti-gircumvention action on (EU) No. 260/2013,
flint lighters gOOdS from China dated 18-3-2013
—RAEFSAT KA gig@fgif igg%g*ﬁﬁ’ 2013438 180 , KHME R SHF
> E| ) 7= om AL v B
M E 8 260/2013
Meta Phenylene India Provisional ADD imposed for 6 months 2/2013-Cus. (ADD),
Diamine BN W64 A Byl B AT 5 A dated 22-3-2013
[ Sy 2013435 228 ,
2/2013-Cus. (ADD)
Newaerationoff- US ADD New shipper review preliminary USDOC pressed
the-road tyre £ determination ‘ dated 5-3-2013
55 TR, i RSB O 7 2 W R 20134 3H 50
WE AR XEHFHMEA NS
Organic coated steel EU Definitive ADD imposed Council Implementing Regulation
products 1g:1] JIE W B 25 IR ABT 44 B (EU) No. 214/2013 and 215/2013,
BHURE R both dated 11-3-2013
2013#3A 110 , REZ R SHfT
ME 56 214/2013%1215/2013
Peroxosulphates India ADD recommended to be continued in 15/9/2011-DGAD,
B B B S T ‘ dated 12-3-2013
H %5 % B I SRR 5 s B 2013438 126
15/9/2011-DGAD
Polyester staple US ADID a_dmingtrativg review USDOC Press Release
RS £ preliminary determination dated 6-3-2013
Lok P 5 A5 1 B A 2013437
XEBHFHMEA N
Polyethylene Columbia | ADD investigation initiated Ministry of Trade and Industry of
RCEREW BT | RERBHAE Columbia Announcement No.031,
dated 3-2013
2013437, Fett LRI
7 #0315 #il
Printing textile, Peru ADD sunset review —~ADD extended for 2 INDECOPI No. 082-2013/CFD-
synthetize textile, g years for printing textile; ADD terminated [ INDECOPI, dated 15-3-2013

2013%3A 150, HEERTS
AR 7= AR JR) 16166 A0 40 UG B
% % 5 £082-2013/CFD-INDE-
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Product Country Measures Notification No. and date
=i R 18 It WA S RH 3
Refractory brick Turkey ADD to be continued in sunset review Dated 15-3-2013
it N B TEH H 7 & 5 #E 4k S AE W R 151 5 e 20134 3H 150
Seamless Carbon or Canada ADD and Countervailing duty — Canadian International Trade
Alloy Steel Oil and Gas W Affirmative expiry review Tribunal, Press Release dated
Well Casing R AT AN B R R 11-3-2013
THWNEHIEE AR 2013438 110 , mMEXER T
LR ik
Small Diameter US ADD administrative review USDOC pressed
Graphite Electrodes ES preliminary determination dated 8-3-2013
Bk XEHFHAEA N E
Stainless cold-rolled Brazil ADD investigation extended Ministry of Development Industry
sheet i T PRI H5 T and Trade of Brazil,
TENBE R dated 14-3-2013
201343A 140 , BB LRR.
TolbFash S & A A
Stainless fasteners and EU ADD imposed on goods imported from Council Implementing Regulation
accessories Bk Philippines. Anti-circumvention action (EU) dated 12-3-2013
THENEERGRE on goods from China 2013438 121 ,
[T XS XE JERE RO Y P25 AR 54 Bk & B 2T HE
i, *XFRE o E P R E
Steel Nail US ?Dll)dadministrqtive review USDOC Press Release
%E inal determination dated 18-3-2013
AL fiot S0 T B A 281934? T 158
XEHFHARA N E
Thermoelectric Coolers Canada ADD and Cougtervailing duty - Expiry Expiry Review No. RR-2012-004,
and Warmers mEk review initiate dated 28-3-2013
W B AT KRG AR AMIEE R 201343 280
B4 5 %8 RR-2012-004
Tissue paper US QDD Circumvention preliminary USDOC pressed
By £F etermination kil SIS
bk Pt 191 A 201355 66
XEHFWEA NS
Tyres for Trucks and Egypt ADD sunset review investiga- Ministry of Industry and Trade of
BaEs R tion initiated Eqypt
NHAERFER SRR IR e T 5. T 5400 5 B A
i
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Product Country Measures Notification No. and date
=i R 18 It WA S RH 3
Uncovered Innerspring US Q\DD administrative review final USDOC Press Release
Units %[ AL ) dated 22-3-2013
N oz S QX L1
It B E L Bt AR T F AR 2013435 228 |
XE®FHMEA NS
Unframed mirrors South Africa [ Provisional ADD imposed International Trade Administration
FAEEE EL AIE Wi e Bt 2 A7 85 Commission of South Africa,
Media Release dated 12-3-2013
2013434 12H M iEEFr B 5 2 A
SR A HE
Vulcanized rubber Turkey ADD to be continued in sunset Dated 15-3-2013
conveyer belt TEHE review 2013438 15
A R R A R FORIH
Zinccoated (galvanised) | Australia Extension of time granted to issue the Australian Customs Dumping Notice
steel and aluminium | @KL | StatementofEssential No. 2013/22, dated 14-3-2013

zinc coated steel

BERA BB R

Facts for subsidy investigations

HER X AN A E R A EEE L A

20134 3H 140 , RAF L if XI5
HHiE s 2013/22

Trade remedy actions by China

H [ Sk BREY 5 5 B 1730

Product Country Measures Notification No. and date
=i 3 18 BH X5 RH #
Nonyl Phenol India, ADD extended for five more years MOFCOM Announcement No.
FEE Taiwan % K B R AN L 15 0f 2013, dated 28-3-2013
HEME L 2013438 280 , HEHAE
£15%
Resorcinol Japan, USA | Definitive ADD imposed MOFCOM Announcement No.
6 % = HARMER | KL RIGHH 13 dated 22-3-2013
20135£3R 220 , AEHAE
%138
Toluene Diisocyanate EU Definitive ADD imposed MOFCOM Announcement No.
F¥— RE R Bk B TEW B 2R R A4S B 16 of 2013 dated 12-3-2013

201343H 120 , B SabME
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