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India — Certain measures relating to solar cells and solar modules - Open and shut case?

FN & < T 5 ABAEE
By Bhargav Mansatta

On 6 February 2013, the United States requested
consultations with India concerning certain
measures of India under the Jawaharlal Nehru
National Solar Mission (“NSM”) for solar cells
and solar modules. The requirement in the policy
triggering the dispute provides that electricity
manufacturers using renewable source of energy
will be required to source minimum amount of
inputs from local manufacturers. This requirement
allegedly discriminates between domestically
manufactured product and the like imported
product and thereby distorts competitive conditions
between like products.

The United States claims that the measures
providing for such domestic content requirement
appears to be inconsistent with:
® Article IlI:4 of the GATT 1994;
® Article 2.1 of the TRIMs Agreement; and
@ Articles 3.1(b), 3.2, 5(c), 6.3(a) and (c), and 25

of the SCM Agreement.

Thisis not the first time that the domestic content
requirement under the renewable energy generation
program of any government has been called into
question. Similar measures by Canada (DS/426)
and certain countries of European Community
(DS/452) came under the WTO challenge. While
the final outcome of the dispute in DS 452 and DS
456 is awaited, it appears that the Appellate Body
report in DS 426 issued on May 6, 2013, where

similar domestic content requirement by Canadain

AR HA A RIVE LR RIFFERTHRE?

its Ontario renewable energy program was brought
under challenge, has finally put curtains on the
WTO issue of the consistency of domestic content
requirements in these policies. The interpretation
developed by Appellate Body, as explained below
islikely to hold true for all the pending and potential
disputes involving local content requirement in
renewable energy projects.

The most critical legal challenge in these cases
was arising out of the fundamental principle of
national treatment enshrined in ArticleIll: 4 of GATT
1994. The analysis contained herein is limited to
this provision alone.* Simply put, domestic content
requirement in the laws or regulations of member
countries results in violation of national treatment
principlei.e. rule of non-discrimination between the
imported product and the like domestic product.
However, it was being seen as to whether such a
requirement in case of renewable energy projects
could fall under the exception to this general
principle.

Article III:8(a) provides that the principle of
national treatment shall not apply in case of
government procurement of goods. Article I11:8(a)

reads as below:

(@) The provision of this Article shall not apply to
laws, regulations or requirements governing the
procurement by governmental agencies of products
purchased for governmental purposes and not with
aview to commercial resale or with a view to use in
the production of goods for commercial sale.

' Inconsistency with Article I1I:4 alone will be sufficient under the WTO for the Panel to recommend that the measure be brought

into conformity with the Agreement. This may ultimately lead to withdrawal of the domestic content requirement.
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Before the aforementioned exception can be
invoked successfully by any member country to
defend its domestic content requirement, following
are required to be established:
1. Domestic content requirement is governing the
procurement
2. Procurement is by governmental agencies

3. Procurement is for governmental purposes and
not with a view to commercial resale

It was argued that the measure in question
is government procurement of electricity and
requirement upon the manufacturers of electricity
to procure locally manufactured inputs and
components is an intrinsic requirement governing
such procurement and such procurement is for
governmental purposei.e. providing electricity and
it is by governmental agencies and finally it is not
with a view to commercial resale as it involves no
profit element.

Typically a domestic content provision will
require renewable electricity producers to procure
components or inputs from domestic manufacturers.
This requirement is also a part of India’s NSM
which is currently under challenge before the
WTQ.? The interpretation of the word ‘governing’,
‘governmental agencies’ and ‘governmental
purposes’ was of crucial importance for deciding
whether the measure would be covered under
Article III:8(a) or not.

The Appellate Body in DS 426 has now observed

that requirement ‘governing’ procurement must

INTERNATIONAL TRADE AMICUS / June, 2013

articulate a binding connection between the
procured goods and the legal instrument. This
would not be possible if the product ultimately
procured by governmental agencies and the product
being discriminated against, are entirely different.
[t notes:

“laws, regulations, or requirements “governing”
procurement must articulate a connection between
thoselegal instruments and procurement in the sense
that the act of procurement is taken within a binding
structure of laws, regulations, or requirements. We
acknowledge that, under the challenged measures, a
connection is articulated between the procurement
of electricity and the Minimum Required Domestic
Content Levels regarding generation equipment.
However, in our view, this connection under
municipal law is not dispositive of the issue, because
Article IlI:8(a) imposes also other conditions.....
conditions for derogation under Article 1II:8(a)
must be understood in relation to the obligations
stipulated in the other paragraphs of Articlelll. This
means that the product of foreign origin allegedly
being discriminated against must be in a competitive
relationship with the product purchased. Inthe case
before us, the product being procured is electricity,
whereas the product discriminated against for
reason of its origin is generation equipment. These
two products are not in a competitive relationship.
None of the participants has suggested otherwise,
much less offered evidence to substantiate such
proposition. Accordingly, the discrimination relating
to generation equipment contained in the FIT

2 Guidelines for Selection of New Grid Connected Solar Power Projects, Jawaharlal Nehru National Solar Mission : Building

Solar India, June 30 2008, available at www.mnre.gov.in
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Programme and Contracts is not covered by the
derogation of Article lll:8(a) of the GATT 1994.”3

Despite some variance in the renewable energy
policy of Canada, India and European Union, the
fact that the product being procured is electricity,
whereasthe product discriminated against forreason
of its origin is generation equipment (i.e. anything
other than like product of electricity) is constant for
all renewable energy policy. There is no reason to
believe that similar approach will not be followed
in DS 456 and DS 452 as well. Consequently, the
issue of whether the procurement of electricity is by
governmental agency or for governmental purposes
or with a view to commercial resale etc. is only of
academic interest and becomes moot for practical
purpose.

If the policy, as it exists today, and as it is
challenged before the WTQO, finds no coverage
under Article III:8(a) of GATT 1994, there is
apparently no alternative route through which the
inconsistency of it with the fundamental principle
of national treatment can be avoided.

The Appellate Body has reversed the earlier
interpretation developed by the Panel in which
panel had not found it necessary that the product
being procured and the product being discriminate

INTERNATIONAL TRADE AMICUS / June, 2013

against have to be like products. It has adopted a
very strict interpretation of the word ‘governing’.
Oneshould alsorecollect that the national treatment
principle in Article [ll of GATT is a foundation stone
of the multilateral trading. The Appellate Body has
effectively indicated its resistance to the derogation
from such principle.

Though there is no rule of stare decisis in WTO,
one can safely assume considering the history
of WTO jurisprudence and soundness of the
interpretation adopted by the Appellate Body that
it will be followed subsequently. This will ensure
security and predictability to the multilateral trading
system which is again one of the fundamental
principles of dispute settlement body enshrined
in Article 3.2 of the WTO Dispute Settlement
Understanding (WTO DSU).

Thus, considering the latest jurisprudential

development in this precise provision, India’s
solar policy may not be considered as WTO
compatible.
[The author is a Senior Associate, International
Trade Practice, Lakshmikumaran & Sridharan, New
Delhi - # zLakshmikumaran & Sridharan#f % %
PRI 5% 5 35171 7 R #0F |

3 Appellate Body Report, Canada — Feed-In Tariff Program, Para. 5.79
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Trade remedy actions against China

Xfep | SR HXHT B2 5 B 173

Product Country Measures Notification No. and date
=i R 18 it BEXS KH #H
Abrasive cut-off wheel Israel Extension of ADD till 31-12-2013 Dated 13-5-2013
= Wi DL %Y HERAEWOR s R E 20134 128 31H 2013454 13H
Active carbon US ADD administrative review preliminary DOC ITA Press Release dated
SE M 2 % determma‘g?f L 8.5.2013
PEH RAFEH T BB B M8 2013%5H 80 , *EHEH %
ZiA=
Aluminum extrusion Columbia | Imposition of preliminary duty Dated 29-4-2013
X EMH BB | AR B R A A 20134£4H 295
Aluminum road wheels | Australia | Reinvestigation findings: Australian Customs Dumping
40 4 70 MW AFITE | Variation of decision to impose Notice No. 2013/34, dated
measures 8.5.2013
ERRAERR: RELKRRBEHE 2013458 87 . K H T i
F A 4HE a5 2013/34
Biaxially oriented poly- | Malaysia | Imposition of final anti-dumping duty Dated 23-4-2013
propylene ORELE | fERERE R 2013444 236
X [a B R R R % E
%
Bicycles EU Termination of anti-subsidy proceeding Commission Decision
BiTE l17g: 2] RIERAMERAERF of 22 May 2013 in 2013/227/EU
2013 5H 220 , BREZR &R
% 2013/227/EU
Ceramic tile belt Argentina | ADD preliminary finding issued Dated 7-5-2013
LEREfE L ] 1R 2E RAT AT AR 2013458 7H
Cold-rolled carbon Thailand | Imposition of final anti-dumping duty Dated 29-4-2013
steel coil RE FE W 5 24 AT EH B 20134£4H 295
3 5L RN S A R 3E
B
Cold rolled seamless Cu§toms ADD imposed Press Release dated 17-5-2013
pipes union of | BRI 2013458 170 & fi /M
A v bt g ussia,
R TEME Belorussia
and
Kazakhstan
BRI 22 35 2%
RE
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Product Country Measures Notification No. and date
=i x =D WA S R B
Copper tube Canada ADD and subsidisation investigation Dumping case no. AD/1401 and
S I EWN initiated Subsidy case no. CV/137, dated
&2 B AFEE A0 BN I i 99.5.9013
20134 5H 220 , HHHES
AD/1401fn%h g % 4 CV/137
Dry cell batteries India Consequent to sunset review ADD 15/12/2011-DGAD,
F e I s recommended not to be continued dated 20-5-2013
RAREHE &5 5 B W S 2013455 208 |
SRALE 15/12/2011-DGAD
Frozen Warm water USA Preliminary affirmative countervailing DOC ITA Press Release
Shrimp ES duty (CVD) determinations dated 29-5-2013
AR B K AT Il B 3K %€ B T PR A IS 2013458 29[?[ ,
XEHSWRA N E
Galvanize plate Columbia | Initiation of ADD investigation Dated 23-4-2013
B E R T | RERmHEHE 20134£4R 230
Gas water heater Turkey Initiation of ADD investigation Dated 5-5-2013
RS K 22 THEHE K& R E 201345H 5H
Graphite electrodes India Initiation of ADD investigation Dated 20-5-2013
FEBiR 21)::3 KR AT & 201345H 20H
Hollow Structural Australia | Termination of an accelerated review Australian Customs Dumping
Sections AT | inrespectof particular entity Notice No. 2013/36,
T KUERBEEFRE dated 14-5-2013
2013557 148 , WARIT#%
IR 9438 41 5 2013/36
Hollow Structural Australia | Reinvestigation findings: Variation of Australian Customs Dumping
Sections BKMIE | decision to impose measures Notice No. 2013/35,
1R EHRAERR: REMER R dated 13-5-2013
201345H 13 , AFLiER
15144 18 %n 55 2013/35
HotRolled Flat products India Safeguard duty recommended to be GSR D-22011/06/2012,
of Stainless Steel of 304 HE confirmed till 22-7-2013 dated 25-5-2013
grade B WA W PR 1 3B E 201348 7 228 2013455 256 ,
304 % 5I| AR E, GSR D-22011/06/2012
it
Iron or steel fasteners EU Initiation of partial interim review of EU 2013/C 134/07,
Mk ZE S Bk B anti-dumping measures on imports dated 14-5-2013
originating from China but consigned 2013455 148
from Malaysia - 4
WEAL PERSOE DRET AR | ZA0/C13407
RAGEH R 5 B B
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Product Country Measures Notification No. and date
= R 18 it BE XS KH #
Magnesium metal US ADD administrative review final DOC ITA Press Release
SEE % determination dated 9-5-2013
PEH RAFEHITER A B A 2013458 9A |
XEHFHWEA N E
Oil immersed three- | Argentina | Preliminary finding issued Dated 23-5-2013
phase transformer Fi] AR R A AT 48 201345H 230
MERN =ML ESS
Peroxosulphates India ADD to continue for another five 11/2013-Cus. (ADD),
- th 21 years dated 16-5-2013
i 1 I W SRR IR IR 2013455 168 |
11/2013-Cus. (ADD)
Plywood Korea Not to impose preliminary duty but Dated 8-5-2013
A FAR BEE continue the investigation 2013458 81
TNAE Wl B AT 4% 5 (B 4k 52 R 2
Pocket gas lighter and Turkey ADD sunset review investigation Dated 26-4-2013
accessories 1EH 1r}1t1ated 201344H 26H
B SR AR RERGHE FEHRE
LB
Polyester filament yarn Turkey ADD investigation initiated Dated 26-4-2013
REASRE4L NS tEH RERBGIHAE 201344H 265
Prestressed concrete USA Initiation of anti-dumping duty DOC ITA Press Release
steel rail tie wire E3 ;2‘%5};9%;[;?; x dated 14-5-2013
TR 0 SN R X 2 SIS 2013458 148,
BEHAM N
PVCboard, chip, film, | South Africa | ADD to continue for another five years Dated 10-5-2013
foil and bar E( Ak SRR WL SR BB A 2013454 108
REZHR. A
f&. SERm*
PVC plastic board Columbia | Imposition of preliminary duty Dated 17-5-2013
EZ2ERAYEE | FREE | BBk R 201358 17H
BHR
Rubber chemicals India ADD s%nset review investigation Dated 30-4-2013
> | R initiate 2013448 300
sl %R A FEH AL
Stop valve for UsS ADD administrative review DOC ITA Press Release
air-conditioner * preliminary determination dated 13-5-2013
728 B 2 1E 1) PEH RIBEE 1T B R o #0# 2013458 130,
XEHSFHEA NG

© 2013 Lakshmikumaran & Sridharan, India

Allrights reserved



Lakshmikumaran
& Sridharan

INTERNATIONAL TRADE AMICUS / June, 2013

attorneys
Product Country Measures Notification No. and date
=i x =D WA S R B
Tableware and EU Imposition of definitive anti-dumping Council Implementing
kitchenware 4] duty Regulation (EU) No. 412/2013,
BERE AW B 2% LA BH e dated 13-5-2013
201345 130 , BREHMITER
&N E5412/2013
Tableware and Mexico Imposition of preliminary anti-dumping Dated 2-5-2013
kitchenware CYig= duty 2013454 2H
BERE FIE W e B 2 AT 6
Tableware and kitch- | Customs | Safeguard investigation extended Press Release dated 15-5-2013
enware of porcelain or Lg‘d‘s)g;f HER PRI $5 R & 2013%5H 150 & fi s
china .
o Belorussia
BEISIRIESR and
Kazakhstan
BRI 75 &
RE
Threaded tube or pipe EU Imposition of definitive anti-dumping Council Implementing Regulation
castfittings, of malleable BR B iiuty o (EU) No. 430/2013,
cast iron AR 2 BLAR 8 B dated 13-5-2013
THBKRREA 2013550 130 , KEHAERL
#=L N E5430/2013
Unitized wall modules Canada Anti-dumping and subsidization Dumping case number: AD/1399
D& p T R mER investigation extended and Subsidy case number:
SRR AR CV/135, dated 17-5-2013
20135H 170 , M4HR%E
AD/1399Fn 4k 52 56 CV/135
Wire hanger US QDD administrative review final DOC ITA Press Release
4 £ etermination dated 16-5-2013
WLRR YEH R AGEH 1T BB 7 4 3 2013455 168
XEH FHRALNE
Xanthan gum USA Affirmative final determinations in the DOC ITA Press Release
#EER * anti-dumping duty investigations dated 29-5-2013
XEHFWEA N E
Zinc coated steel and | Australia | Preliminary affirmative determina- Australian Customs Dumping
Aluminium zinc coated | #AFE | fton Notice No. 2013/37,

steel

BERAEE AR

Il Fef 5 5E A R

dated 15-5-2013
201355 150 , MAAEifR

© 2013 Lakshmikumaran & Sridharan, India

Allrights reserved

155418 50 5% 2013/37



W WTO News i 5 45 41 % 5]

Lakshmikumaran
g & Sridharan

attorneys
Trade remedy actions by China
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Product Country Measures Notification No. and date
=i R =D WA S RH #
Coated Bleached US ADD investigation terminated MOFCOM Announcement
Folding *E RILRIGEERAE No.27 of 2013, dated 16-5-2013
) il =l iR 2013 5H 16H , B &M

20135275

Perchlorethylene EU and US

ADD investigation initiated

MOFCOM Announcement No.32

ez % REMEE | RERBEHAE of 2013, dated 31-5-2013
2013454 31H , W& AME
201343258
Pyridine Indiaand | Affirmative preliminary finding MOFCOM Announcement No.30
i B Japan B 5E Pl B 3k of 2013, dated 27-5-2013
BN EFIH A

2013450270 , B SHAME
201344305

Bl 1R 2 3k 5 BR BR i 4 W) S om i O BE AT
=

2013%5H15R , FRESF RSB RKEX £
Y5 m By Bt O M6 &5 RNV 5 e BA R ST AR D SR
T B R ITER, BRIFKENMEERE
A WD RRBL AN A R AR A8 57 5 L bR AT IA
HAFEMER R EX BERRN B3 BEFR A
XEEY SR RERE . EERANNRAFE
RENER  XEFRET WRBE L SR E
EDI5%HBRESEIEM. FIREINI35%H9(]
i R EMTAY , REMZHHEHF RRBEREL
AR EBREN AR, RIFSA23AHRALAR
MIER , FMREANNXEZEZBER 719945
ABMEZSMESE1.1, 3.1F3.45% , HARAH%
B2 E2.1, 2.2, 5.1/15.2% , UKE
PRI 16.4%. B, MRZE BT LR
B, EE., BEARMAKZEXH OEYRBIRE
EHERH/Z LW R LEERREHRN. BIEKE
H2013%5 A28 B Xt R~ B RER LA™ m
MG R R, SLbREe RAMNERERF
EHRATH
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BIEG , HE ERPBRATE FTERKF
rIEERSGERNBEEEFE2.1550%1994
FRBRNRAZEMESE3.45%, BERLIFNEIE
“7 BARK EKIAN XL B th aJaEEF RTFAH
AR AMETLE1.1(@) () RAEHN EERSE
HRWR B EEEN TSR

2012F 12 A RN ERABRENEEHRZ R
LiFMAENXE, BER  CHEBT ZRINEL
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BE=NBRT , 2 B BIrHXE R~
o MEZFRBER , ERBBETHTES
BEXB—4EF-SRNHIGEE , MiZHEEW
B4, ERURBERE. ZEINNZEHEUHE
TRAFBETERIRAIEISE, AL /TR
EXANRZRNEMEAREAFTHEEREXE
ERAREFNUEEFELED , BNEMNEE L
TRNHZL , ERN THERGEEFESEESH
HATBR. TENZERESEENEZFETH
RALNET. BR , BFkiE , 2ai@it AR
RESWHMEANEEFRIEMLNX KL K
MXE  AFMZBREZERMERE , HE
[EEZEX XE R RBE AR EEE.

. News Nuggets #i[& 151

BRAGNBBEES RS E NS

HFERE AR WEK R FERBRENHERE
ERRREBENSTIE  mA2SCiBT
AT ERENH B NmiRERIENE. BEE
FRESBRENBARZEALEFELHWEN ,
iR E R BRBIEERIEERBENRSEN
Wl A BRENBIEETHIRRRE, 2013
F58 15BN BR BN FHRLETHINEE
ZEARTIERBEHOFNEIHITHERS
BXREFUNEHITMMSE , BxENHIEE
HTFARBXRENEH TSN ENARK. ZE
TURE2013F10 AN BRENMBERZERA LS
BIKE,
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EE5XEHALT AR ZMENEREOK
ERARSNEVFIER, BERBRBBTR
FIXERHO, R|EERIMHRE , XHFHHO
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R, BEREIIANNEZEBER AN P KEFE
NWRENES , AR IHKEFRBTZHRE M
T2 HBUT R,
BIERASHEOSFWNAREHRZNER
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HIEREZERN D ? HERBAFESHE
ERmIREREFHNE ? IPENF L H
OGS XB ( SHMER ) NAZRKER
FIHEER T RBMAZ EMPEFE6FK, X
FIRA B E W FIR |, HBRALINRF
ERREERER T EXAE , HEFEHRE
RPERTIARBHBRS

2013F5 417 HEEREPM o AT H ORIL R
AREUBREHRETFMEMRR, £EHZHFR
B, BIANRBILRRRRBERDTETER
B, BRAKIEHEZNIBMEAETRAR
S RIRMRA LN BT
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