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Scope of product under consideration in anti-dumping
investigations

RANEERE R H R @mEE
By Bhargav Mansatta

‘Productunder consideration’ (PUC) inananti-dumping
investigation is the imported product which is alleged as
being dumped inthe domestic market of the investigating
country. To this end, Article 2.1 of the Anti-dumping
Agreement (ADA) provides as below:

“For the purpose of this Agreement, a product is to be
considered as being dumped, i.e. introduced into the commerce
of another country at less than its normal value, if the export
price of the product exported from one country to another is less
than the comparable price, in the ordinary course of trade, for
the like product when destined for consumption in the exporting
country.”

When the export price of the identified PUC is lower
than its normal value then it is characterized as dumping
and the product is called as the dumped product. Article
2.4.2 of the ADA explains how domestic investigating
authorities must proceed in establishing ‘the existence of
margins of dumping, i.e. it explains how dumpingis to be
established in an anti-dumping investigation. It provides
inrelevant part as below:

“Subject to the provisions governing fair comparison in
paragraph 4, the existence of margins of dumping during the
investigation phase shall normally be established on the basis of
acomparison of a weighted average normal value with a weighted
average of process of all comparable export transactions or by a
comparison of normal value and export prices on a transaction
to transaction basis...”

There is no specific provision in the ADA concerning
the selection, description, or determination, of a PUC.
The ADA does not provide any guidance with regard to
identification of PUC.

When the alleged dumped product is capable of
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production or is available in different types and models,
domestic industry whilefiling the petition forinitiating anti-
dumping investigation, to avail maximum protection, often
seeks to include all product types and models within the
scope of PUC. The problem arises atthe time ofimposition
of anti-dumping duty in cases where there is considerable
difference in the price and physical characteristics of
different product types and models which form part of
single PUC.

In EC—-Bed Linen', the EC defined PUC as bed linen of
cotton-type fibres, pure or mixed with man-made fibres
or flax, bleached, dyed or printed. Bed linen included bed
sheets, duvet covers and pillow cases, packaged for sale
either separately or in sets. The EC calculated separate
margins of dumping for separate model types to apply
the ‘zeroing methodology’. In the zeroing methodology,
the EC compared weighted average normal value with
the weighted average of export price for each model type
separately within the PUC instead of PUC as a whole. It
arrived at negative dumping margin for certain model
types. While adding up the amounts it had calculated as
‘dumping margins’ foreach model, it ‘zeroed’ the negative
dumping margins which were arrived at with respect to
certainmodel types. Thereafter, itadded positive dumping
margins and zeroes to determine the overall margin of
dumping for the PUC.

The WTO Appellate Body (AB) observed that having
defined the product at issue as it did, the EC was bound
totreatthat product consistently thereafterin accordance
with that definition. Article 2.4.2 does not provide for the
establishment of ‘the existence of margins of dumping’
fortypes or models of the product under investigation but
the product that is subject to investigation.?

The foregoing observation was made by the AB while
holding the ‘zeroing’ methodology as being inconsistent
with ADA. The AB based on the interpretation of Article
2.4.2 held the methodology adopted by the EC as

' Appellate Body Report, European Communities — Anti-dumping duties on imports of cotton-type bed linen from India,

WT/DS141/AB/R, 1 March 2001
2 |d, para. 52
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inconsistent with ADA. The interpretation of the AB with
regard to Article 2.4.2 will not only render zeroing as
inconsistent but will also prevent members fromimposing
different rates of anti-dumping duty for different type of
models by adopting multiple averaging.

The observation in EC-Bed Linen case came for
consideration before the AB in United States - Softwood
Lumber®.The AB clarified that multiple averaging is not per
seprohibited under Article 2.4.2 and the reasoning of the
ABin EC-Bed Linencase should notbe read as prohibiting
that practice. The AB did not rule on multiple averaging
in EC-Bed Linen case as it was not an issue before it.
However, it disagreed with the United States’ argumentthat
Article 2.4.2 of ADA refers to comparison at sub-group
levels and that it does not address the issue of how the
results of such comparison are to be aggregated.

The AB observed that investigating authority may
undertake multiple averaging to establish margins of
dumping for a product underinvestigation butthey are not
‘margins of dumping’ within the meaning of Article 2.4.2,
they are only intermediate calculations. It can form the
basis for determining final dumping margin forthe PUC as
awhole. Thus, as perArticle 2.4.2, investigating authority
has to necessarily establish margins of dumping for the
product as a whole.*

The AB also found the basis for its determination in
Article 2.1 of the ADA which provides for determination
of dumping of a product In addition, it referred to Articles
6.10, 9.2 of the ADA and Article VI:2 of GATT 1994,
Article 6.10 provides that the investigating authority shall
determine anindividual margin of dumping foreach known
exporter or producer concerned of the product under
investigation. Article 9.2 of ADA and Article VI: 2 of GATT
1994 provide for imposition of anti-dumping duty on the
imported producti.e. PUC.

In many cases, investigating authorities in EU, India,
U.S. and other jurisdictions tend to use the flexibility
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provided under the ADA while determining the scope of
PUC. However, considering the foregoing interpretation,
heterogeneity amongst the products within the PUC may
invite practical difficulties at the time of imposition of
duties. Overtly broad PUC may resultinimposition of anti-
dumping duty whichis notappropriately attributable to each
product type within the PUC. Also, the entire subsequent
investigation hinges ontheidentified PUC. Determination of
‘like product’, price comparison, evaluation ofinformation
and the like will depend on PUC.

In EC-Salmond®, Norway argued that internal
homogeneity withinthe PUC is mandatory underthe ADA.
Norway stated that if cars and bicycles are treated as one
product under investigation then it would not be known
whether some or all of the products are dumped. The Panel
while rejecting the argument noted as below °:

“We are not persuaded by Norway’s extreme example. Any
grouping of productsinto a single product under consideration will
have repercussions throughoutthe investigation, and the broader
such a grouping is, the more serious those repercussions might
be, complicating the investigating authority’s task of collecting
and evaluating relevant information and making determinations
consistent with the AD Agreement.”

Thus, fromthe foregoing analyses ofthe WTO disputes,
itcan be summarizedthatthereis little doubtregarding the
flexibility providedto investigating authorities inidentifying
the PUC, but before exercising their discretion regarding
the scope of PUC, investigating authorities have to be
mindful of the repercussions and complications which
the overtly broad PUC may create in subsequent stages
of the investigation process. Excessive heterogeneity
among the products covered under the PUC may result
in a determination which may fall foul of other provisions
of the ADA.

[The author is a Senior Associate, International Trade
Division, Lakshmikumaran & Sridharan, New Delhi]

3 Appellate Body Report, United States — Final dumping determination on softwood lumber from Canada, WT/DS264/AB/R,

11 August 2004
4 Id, para. 96 to 98

5 Panel Report, European Communities — Anti-dumping measure on farmed salmon from Norway, WT/DS337/R, 16 November 2007

6 |d, para.7.58
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Anti-dumping actions against China

XtH [ B RAFEH T3
Product Country Measures Notification/Notice No.
= E 5 i i
2,4-Dichlorophenoxy-| Australia | ADD sunset review initiated Customs Dumping Notice No.
acetic acid BAFT | KRR FEEH 2012/39, dated 10-8-2012
2, A=—EFREZR 2012485108 , i % 4B 5

%2012/39

Hot-Rolled Steel Plate | Canada | ADD continuation recommended in Expiry Review No. RR-2012-

M, MR mgA | sunsetreview 001, dated 23-8-2012
H 7 5 5o B A SR AN R 20128523 e

RR-2012-001
Metronidazole India ADD continued for another five years Notification No. 40/2012-Cus.
FR A4 BN U5 5 AN OLE I AT Bt (ADD), dated 30-8-2012

2012487 300 , @M%
40/2012-Cus. (ADD)

Paracetamol India ADD sunset review initiated Notification No.
MR E T 210553 RERIEH BEH 14/1009/2012-DGAD, dated
28-8-2012

2012485288 , @4
14/1009/2012-DGAD

Lever arch EU Definitive ADD imposed Council Implementing
mechanisms ] W B 22 A4 ot Regulation (EU) No
XHREBH 796/2012, dated 30-8-2012
2012485 30H

Tyres—NewPneumatic|  India ADD continuation recommended in Notification No.15/35/2010-
?onb-radlal bdlells tyres| g sunset review DGAD, dated 2-8-2012

i o A 15/35/2010-DGAD
EHNESREFF
=R
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Anti-dumping actions by China
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Product Country Measures Notification/Notice No.
= il K =D Gk
Chloroprene Rubber Japan Initiated mid-term review MOFCOM Announcement No. 45
BTHE ;N B EELER of 2012, dated 8-8-2012
201248R 80 , w&#2012¢ 4
&g458
Dichloromethane UK/USA/ | ADD terminated MOFCOM Announcement No. 48
—gEE Netherlands | #& 1k j {54 i of 2012, dated 14-8-2012
/ Germany 2012485 148 , ms&®w2012¢
/ South Nemlle
Korea
%I/%
E /f=/
BE /HE
Sulfamethoxazole India ADD revised MOFCOM Announcement No. 50
A 2153 B3 R AR B of 2012, dated 16-8-2012
2012485168 , Big®m20124
NEgE00s
Renewable Energy USA Definitive affirmative finding of trade MOFCOM Announcement No. 52

Program £E barriers investigation of 2012, dated 20-8-2012
AEEER RERLRAERLATERRR 2012485200 , w2012+
NEmhla
BPA Japan/ | Initiated ADD Expiry Review MOFCOM Announcement No. 43
IEFA South | AERIMHHPLEF of 2012, dated 29-8-2012
Korea/ 20124 8R 2% , m&#2012%
Singapore/ NEEL3E
Chinese
Taiwan
HA& /5
E /
¥/ BB
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NENERER , it RARPHERYAGR L
TRA , DHEET R B EELNF LA RN
Rl ORERERAINERER. RIEDED
HR , ZRETFEHERARMNEN RANED
WAR19M4FXBNRZ BHE, £7TH23R R
E, REEZELTHES - FRBNETREA
WEL, KB, DEEAME, mEX $EH, £
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Pl AR Fim BRIV RN KRR
ENA FIARER MR M B A R SR
RENKER, MRERHABNERFRMITS
ERtRRER , EXERRERFERHHD
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A FEREMRERER, BAMEERE20124F8
A21RRH T REER, ABHN=AEREKM
R I B Eh# O AR H AR B IE
ERENEONRS  #ORMZIRE , FE

~ Ratio Decidendi |3 2

B AT LR RS 3R m Ry O B
MREEZEFEREWECLHE T HILE
ENHR, AN EREFHNS R~ mE D
FREEANFSEAFTLHENL. SWEIN
ERBR RO AREN , RTHIEEZREHX
FMRENZBUN  MEBWENZEN—
HoRTER. FEHE-FSANERBENE
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EHUNEAED  FMEECLREHEREN
EEMTERMNIE R, 2012688170 , ERE
AMBEMTFHTEENERTES R E L RE
B OSSR IER, FFNEEREREN
MNEBERFRIRESHAEREEERTEREES
Mo BEMBEMNER , ZBEEFERNE=H
AR B i X7 2 BE R, X

ERERN TREETREMEENERER , K
BESERR B 250 MRREB BAAN M X 3k O AE 550 | F
BRKER T1994FEXBANRZ EDEE =K,
BUXNAE | Uk ERZEXNBEERIL
BRI P EA MU E T AREAT,

201268 A30H , MRESAHREEN R B
PR ER 3 O REME s Y™ mE RN SR
BRER, MRETKETF AT EBRBITH
RENEERZ IWIELHY  HEXLEREZN
SHEE I T FREEE N E T it R A DD IGREH
o

N HFERBE, BN HOE XSS
THENNERBRATRZBNUANSHD
PEHA. Bt , ZEANARE L IFAHOT
PENSEFm , MEREENBERFLHE
X [State of Gujarat Fertilizers & Chemicals Ltd.
Xt Additional Secretary MAEH.x - 201258 A
7HMRZEZEDHERFIRFMA 55 of 2012 with
M.A.T. 1960/2011]
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