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Article
National Treatment principle - Analysis of GATT Article III

By Lakshmi Neelakantan

1  National Treatment, UNCTAD Series on issues in International Investment Agreements, UNCTAD/ITE/IIT/11 (Vol. IV) (United 
Nations, 1999).

2  Havana Charter for an International Trade Organization, Final Act and Related Documents, United Nations Conference on 
Trade and Employment, United Nations Document E/Conf. 2/78 (Nov. 21, 1947- Mar. 24, 1948).

3  Appellate Body Report, Japan - Taxes on Alcoholic Beverages, WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R, page 16 (1 
November 1996) [“Japan - Alcoholic Beverages”].

Among the pillars of the modern trading system 
that developed due to the genesis of GATT/WTO, 
principle of National Treatment is arguably one 
of the most significant. It is often regarded as a 
cornerstone of the GATT/WTO regime and is 
present in many of the agreements under the WTO, 
including the General Agreement on Trade in 
Services (GATS), the Agreement on Trade-related 
Aspects of Intellectual Property Rights (TRIPs) 
and the Agreement on Trade-related Investment 
Measures (TRIMs).  National treatment is one of the 
components of the principle of non-discrimination in 
the multilateral trading regime; the other is the Most 
Favoured Nation Treatment (MFN). Importance of 
principle of national treatment under not just the 
WTO but also under a number of other international 
treaty regimes is reflected in its presence in most 
Bilateral Investment Treaties (BITs) in existence 
today, thus effectively transforming the way in which 
nations trade with one another.1

This article seeks to outline the scope of the 
provisions of Article III of GATT 1994, and highlight 
noteworthy points of interpretation under  Articles 
III:1 and III:2  in order to acquire a fundamental 
understanding of the concept of national treatment 
under the above provisions and its interpretation by 
various WTO panels and the Appellate Body.

The principle of national treatment, in simple 
terms, prohibits discrimination between imported 

goods and domestically produced goods with 
regard to internal taxation or regulation. The 
history of Article III can be traced to Article 18 of 
the failed Havana Charter2 which sought to create 
the International Trade Organisation (ITO), and 
provisions of which were reworked into GATT 1947. 
Article III, in its present form, has been incorporated 
into GATT 1994 by way of reference.  

In the seminal dispute of Japan –  Taxes on 
Alcoholic Beverages, the Appellate Body stated that 
the purpose of Article III was to avoid protectionism 
in the application of internal tax and regulatory 
measures and further extended this postulation 
to mean that members were obligated to provide 
equal competitive conditions for imported 
products in relation to domestic products.3 
Thus, the focus of Article III is that laws and 
regulations are not enacted in favour of domestic 
goods so that imported goods are left with a lesser 
competitive advantage in the marketplace. 

For a more detailed understanding, the relevant 
extracts of Article III are provided below:
 “Article III - National Treatment on Internal 

Taxation and Regulation
 1. The contracting parties recognize that internal taxes 

and other internal charges, and laws, regulations 
and requirements affecting the internal sale, offering 
for sale, purchase, transportation, distribution or use 
of products, and internal quantitative regulations 
requiring the mixture, processing or use of products 
in specified amounts or proportions, should not be 
applied to imported or domestic products so as to 
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afford protection to domestic production.

 2. The products of the territory of any contracting 
party imported into the territory of any other 
contracting party shall not be subject, directly or 
indirectly, to internal taxes or other internal charges 
of any kind in excess of those applied, directly or 
indirectly, to like domestic products. Moreover, no 
contracting party shall otherwise apply internal taxes 
or other internal charges to imported or domestic 
products in a manner contrary to the principles set 
forth in paragraph 1.”

Analysis of Article III:1
Article III:1 emphasizes that internal taxes and 

other charges, in addition to other laws, regulations 
or requirements which may affect the internal 
sale, offering for sale, purchase, transportation, 
distribution or use of products should not be applied 
so as to afford protection to domestic production. 
Article III:1 contains general principles, as opposed 
to specific obligations contained in other provisions 
of Article III. However, the general principles 
enshrined in Article III:1 act as a guiding principle for, 
and inform the interpretation of the other obligations 
contained in Article III, apart from the text of the 
provisions themselves.4

Article III:1 often influences the manner in which 
other provisions such as Articles III:2 and III:4 are 
interpreted. For instance, the question of which 
kind of charges fall within the scope of Article III is 
determined by the usage of the words “internal” 
and “imported”, which suggests that Article III 
covers charges that are imposed on goods that have 
already been imported” and the obligation to pay 
such charges is triggered by an internal factor which 

takes place inside the relevant customs territory.5

Furthermore, the phrase “so as to afford protection 
to domestic production” is also interpreted to 
mean that intent is not the key factor for a finding 
of violation or non-violation, thereby rejecting 
the so-called “aim-and-effect” test. Indeed, it is 
immaterial if protection to the domestic industry 
was not the intended objective of the measure 
because the relevant consideration is the application 
of the measure.6 Therefore, the test of a measure’s 
consistency with Article III will necessarily entail a 
comprehensive analysis and scrutiny of the design, 
architecture and entire structure and application of 
the measure in question.7

Analysis of Article III:2, first sentence
With regard to the application of Article III:2, 

jurisprudence shows that the scope of the first 
and the second sentence of Article III:2 differ 
substantially from one another. A combined reading 
of the text as well as relevant interpretations reveal 
that a two-tiered test exists in order to ascertain 
whether a measure is in violation of Article III:2, 
first sentence:8

� Whether the imported products of one contracting 
party and the domestic products of another are 
“like products”;

� Whether the imported products are taxed “in 
excess” of the like domestic product.
The criteria relating to “likeness” will involve 

a case-by-case determination of the product’s 
properties, nature and quality; the product’s end-

4  Id, page(s) 17-18.

5  Appellate Body Report, China - Measures Affecting Imports of Automobile Parts, WT/DS339/AB/R, WT/DS340/AB/R / WT/
DS342/AB/R, para 161 (12 January 2009).

6  Japan - Alcoholic Beverages, supra note 3, page(s) 27-28.
7  Id, page 29.

8  Id, page(s) 18-19; Appellate Body Report, Canada - Certain Measures Concerning Periodicals, WT/DS31/AB/R, page(s) 22-23 
[“Canada - Periodicals”].
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uses in a given market; consumers’ tastes and habits 
and a uniform tariff classification.9 In addition, the 
test with regard to the phrase “in excess of” is applied 
strictly to the tax or charge faced by the imported 
products and the domestic products, and the tax/
charge in question is not required to be scrutinized 
under a “trade effects” test or a de minimis standard. 
Even a small amount of tax on imported products 
which is “in excess” of the tax on the like domestic 
product will attract a violation of the first sentence 
of Article III:2.10

Analysis  of  Art ic le  I I I :2,  second 
sentence

However, the scope of the second sentence of 
Article III:2 is significantly altered by Ad Article III:2 
which is extracted as follows:
 “Paragraph 2

 A tax conforming to the requirements of the first 
sentence of paragraph 2 would be considered to 
be inconsistent with the provisions of the second 
sentence only in cases where involved between, on 
the one hand, the taxed product and, on the other 
hand, a directly competitive or substitutable product 
which was not similarly taxed.”

The following points of interpretation thus arise 
from Article III:2, second sentence.  First, the phrase 
“in a manner contrary to the principles set forth in 
paragraph 1” indicates that it specifically  invokes 
the application of Article III:1, as opposed to 
the implicit invocation of Article III:1 in the 
first sentence of Article III:2.  

Furthermore, for a measure to be in violation of 
the second sentence of Article III:2, the following 
elements must be fulfilled:11

� The imported products and the domestic 
products are “directly competitive or substitutable 

products” which are in competition with each 
other;

� The directly competitive or substitutable 
imported and domestic products are “not 
similarly taxed”; 

� The dissimilar taxation of the directly competitive 
or substitutable imported domestic products is 
“applied...so as to afford protection to domestic 
production”, a criterion which is present in Article 
III:1.
As can be inferred from the above requirements, 

the category of goods that can be evaluated under 
the second sentence of Article III:2 is broadened 
to “directly competitive or substitutable products”  
from “like products” in the first sentence of Article 
III:2.
Conclusion

The analysis in the foregoing paragraphs 
reveal that Article III:2 is structured such that if the 
imported and domestic products are not “like”, 
then no violation of the first sentence of Article 
III:2 is triggered. However, in light of the second 
sentence of Article III:2, the products in question 
may not be “like” products, but may still fall within 
the scope of “directly competitive or substitutable 
goods” as per Ad Article III:2.12 Thus, Article(s) III:1 
and III:2 necessitate a multi-layered examination of 
a measure which may involve varied questions of 
fact and law. In conclusion, the principle of national 
treatment under Article(s) III:1 and III:2 will be 
interpreted according to the facts and circumstances 
of each case and the panel/Appellate Body is 
expected to apply the relevant principles on a case-
by-case basis. 

[The author is an Associate, International Trade 
Practice, Lakshmikumaran & Sridharan, New Delhi]

9  Report of the Working Party on Border Tax Adjustments, BISD 18S/97, para. 18 in Japan - Alcoholic Beverages, supra note 3, 
page 20 & Canada- Periodicals, supra note 8, page(s) 20-21.

10 Japan- Alcoholic Beverages, supra note 3, page 23.
11 Japan- Alcoholic Beverages, supra note 3, page 24.
12 Japan- Alcoholic Beverages, supra note 3, page 25.
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Trade Remedy News 
Trade remedy actions against China

 
Product Measures Notification No. and dateCountry

Ductile iron pipes

Copy paper

Cold-rolled stainless 
plat

Citrus fruits, prepared or 
preserved 

Carbon steel fasteners

Cable ties

Bicycle cranksets

Aluminum extrusions

Aluminium extrusions

ADD re-imposed after sunset 
review

Initiation of ADD investigation

Imposition of ADD

Initiation of ADD expiry review

Re-investigation into amount of 
subsidy, initiated

ADD sunset review investigation 
initiated

Imposition of ADD 

ADD and countervailing duty -
 Affirmative expiry review

Extension of time for decision on 
accelerated review

23/2013-Cus. (ADD), 
dated 10-10-2013
2013 10 10
23/2013-Cus. (ADD)

Anti- dumping Notice No. 
2013/79, dated 10-10-2013
2013 10 10

2013/79

Dated 4-10-2013
2013 10 4

2013/C 310/09, 
dated 25-10-2013
2013 10 25
2013/C 310/09

CV/103, dated 21-10-2013
2013 10 21 CV/103

15/20/2013-DGAD, 
dated 17-10-2013
2013 10 17
15/20/2013-DGAD

Dated 1-10-2013
2013 10 1

Expiry Review No: RR-2013-
003, dated 18-10-2013
2013 10 18

RR-2013-003

Anti-dumping Notice No. 
2013/83, dated 30-10-2013
2013 10 30

2013/83

India

Australia

Brazil

EU

Canada

India

Brazil

Canada

Australia
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Product Measures Notification No. and dateCountry

Grain-oriented 
electrical steel

Glass frame

Glass cotton and rock 
cotton

Frozen warmwater 
shrimp

Freshwater crawfish 
tailmeat

Ferrovanadium

Electrical appliances

Electric Iron

Electronic Calculator

Initiation of countervailing duty and 
anti-dumping duty investigation

Imposition of ADD

Safeguard measure terminated

ADD administrative review  partially  
rescinded

Initiation of ADD sunset review

Initiation of ADD sunset review

Final determination of safeguard 
measures in sunset review 
– Re-imposed for two years

 – 2

Initiation of ADD investigation

Initiation of ADD investigation

78 FR 65265 and 78 FR 65283, 
both dated 31-10-2013

2013 10 31

78 FR 65265 78 FR 65283,

Dated 1-10-2013
2013 10 1

Dated 22-10-2013
2013 10 22

78 FR 65277, dated 31-10-2013
2013 10 31 78 FR 65277

DoC No. A-570-848. ITC No. 
731-TA-752 78 FR 65614, 
dated 1-11-2013
2013 11 1
A-570-848
731-TA-752 78 FR 65614

DoC No. A-570-873. ITC No. 
731-TA-986 78 FR 65614, 
dated 1-11-2013
2013 11 1
A-570-873
731-TA-986 78 FR 65614

Dated 14-10-2013
2013 10 14

Foreign-trade authority News 
dated 25-10-2013
2013 10 25

Ministry of Commerce 
dated 18-10-2013
2013 10 18

USA

Brazil

Israel

USA

USA

USA

Turkey

Argentina

India
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Product Measures Notification No. and dateCountry

Leather shoes

Laminated woven 
sacks

Kitchen appliance 
shelving and racks

Iron or steel fasteners

Hot-rolled steel tube

Hot-rolled carbon steel 
flat products

High Density Polyeth-
ylene and Linear Low 
Density Polyethylene

Harvester

Granular PET (Polyeth-
ylene terephthalate)

Re-examination of MET status

ADD sunset review – ADD to continue
-

Preliminary determination of counter-
vailable subsidies in respect of one entity 
and recession of administrative review in 
respect of another 

ADD partial interim review terminated

Initiation of ADD investigation

ADD administrative review - No 
shipment determination 

-

Safeguard duty investigation initiated

Imposition of safeguard measure – 
quota notified

-

ADD imposed

Dated 11-10-2013
2013 10 11

78 FR 64472, dated 29-10-2013
2013 10 29 78 FR 64472

78 FR 63166, dated 23-10-2013
2013 10 23 78 FR 63166

Council implementing Regula-
tion (EU) No. 1026/2013, 
dated 22-10-2013
2013 10 22

1026/2013

Resolution 283-2013/ CFD-IN-
DECOPI, dated 23-10-2013
2013 10 23

78 FR 64473, dated 29-10-2013
2013 10 29 78 FR 64473

MOEAITC-ID-10204605710, 
dated 18-10-2013
2013 10 18 MOEAITC-
ID-10204605710

Dated 22-10-2013
2013 10 22

Foreign-trade authority News 
dated 25-10-2013
2013 10 25

EU

USA

USA

EU

Peru

USA

Taiwan

Eurasian 
Economic 

Commission

Argentina
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Plastic blood collection 
tube

Phosphoric  Acid 
(Technical, food and 
industrial grade)

Paracetamol

OPP

Non-self priming 
centrifugal pump

New Pneumatic Off-the-
Road Tires

Monosodium 
glutamate

Methyl acetoacetate

Malleable iron pipe 
fittings

Lined paper products

Initiation of ADD investigation

ADD - Time limit for completion of 
investigation extended till 9-11-2013

- 2013 11
9

ADD re-imposed after sunset review

ADD for five years recommended
5

Initiation of ADD investigation

Initiation of changed circumstances 
review

Initiation of antidumping duty  and 
countervailing duty Investigations

Imposition of safeguard duty not 
recommended

Initiation of accelerated sunset 
reviews

ADD administrative review  partially  
rescinded

Brazil’s Foreign Trade Commis-
sion Decree No. 64, 
dated 1-11-2013
2013 11 1

64

15/1010/2012-DGAD, 
dated 1-10-2013
2013 10 1

15/1010/2012-DGAD

26/2013-Cus. (ADD), 
dated 28-10-2013
2013 10 28
26/2013-Cus. (ADD)

KTC news dated on 29-10-2013
2013 10 29

Dated 21-10-2013
2013 10 21

78 FR 64913, dated 30-10-2013
2013 10 30 78 FR 64913

78 FR 65278 and 78 FR 65269, 
both dated 31-10-2013
2013 10 31
78 FR 65278 78 FR 65269

GSRD 22011/8/2013, 
dated 8-10-2013
2013 10 8
GSRD 22011/8/2013

Dated 21-10-2013
2013 10 21

78 FR 65274, dated 31-10-2013
2013 10 31 78 FR 65274

Brazil

India

India

Korea

Argentina

USA

USA

India

USA

USA
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Product Measures Notification No. and dateCountry

Trichloroisocyanuric 
acid

Sulphanilic acid

Steel nail

Sodium nitrite

Sodium nitrite

Silicon metal

Seamless carbon steel 
pipes

SAPP-40

Red phosphorous

Purified terephthalic 
acid

Affirmative preliminary industry injury de-
termination of dumping and subsidisation

Initiation of ADD expiry review

Initiation of accelerated sunset 
reviews

Initiation of accelerated ADD and 
countervailing reviews

ADD - Mid-term review investiga-
tion initiated

Affirmative final determination of 
dumping and subsidization

ADD imposed

ADD investigation terminated

Time limit for completion of ADD 
investigation extended till 27-12-2013

2013
12 27

ADD investigation initiated

Dated 29-10-2013
2013 10 29

2013/C 300/05, 
dated 16-10-2013
2013 10 16
2013/C 300/05

Dated 21-10-2013
2013 10 21

Dated 21-10-2013
2013 10 21

15/2/2013-DGAD, 
dated 18-10-2013
2013 10 18
15/2/2013-DGAD

Dumping case number: AD/1400 
and Subsidy case number: 
CV/136, dated 21-10-2013
2013 10 21

AD/1400
CV/136

Brazil’s Foreign Trade Commission 
Decree No. 94, 
dated 1-11-2013
2013 11 1

94

Dated 22-10-2013
2013 10 22

14/12/2012-DGAD, 
dated 23-10-2013
2013 10 23
14/12/2012-DGAD

14/7/2013-DGAD, 
dated 8-10-2013
2013 10 8
14/7/2013-DGAD

USA

EU

USA

USA

India

Canada

Brazil

Brazil

India

India
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Trade remedy actions by China

 
Product Measures Notification No. and dateCountry

Solar-Grade Polysili-
con

Solar-Grade Polysilicon

Time limit for completion of 
ADD investigation extended till 
1-5-2014

2014 5 1

Time limit for completion of 
countervailing investigation 
extended till 1-5-2014

2014 5 1

MOFCOM Announcement No. 
81 of 2013, dated 31-10-2013
2013 10 31
2013 81

MOFCOM Announcement No. 
82 of 2013, dated 31-10-2013
2013 10 31
2013 82

EU

EU

Zinc coated (galvanised) 
steel and Aluminium 
zinc coated steel

Initiation of accelerated reviews Anti-dumping Notice No. 
2013/81, dated 23-10-2013
2013 10 23

2013/81

Australia

Wooden Bedroom 
Furniture

Vitrified and Porcelain 
Tiles

Unitized wall modules

Uncovered innerspring 
Units

ADD administrative review  partially  
rescinded

Final ADD imposed pursuant to the final find-
ings of the New Shipper Review concerning 
goods produced by M/s. Foshan Qingbiao 
Ceramics Co Ltd and exported through M/s. 
Sheenway Corporation, Hong Kong.

Affirmative final determination of 
dumping and subsidisation

Initiation of ADD sunset review

Dated 2-10-2013
2013 10 2

25/2013-Cus. (ADD), 
dated 22-10-2013
2013 10 22
25/2013-Cus. (ADD)

Dumping case number: AD/1399 
and Subsidy case number: 
CV/135, dated 25-10-2013
2013 10 25

AD/1399
CV/135

DoC No. A-570-928. ITC No. 
731-TA-1140
78 FR 65614, dated 1-11-2013

USA

India

Canada

USA

Product Measures Notification No. and dateCountry
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FTA News 
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