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De-minimis dumping margin — Consequences

WHENMENTEREEETRNER
By Atul Gupta

Article 5.8 of the Agreement on Implementation of
ArticleVlofthe General Agreementon Tariffsand Trade
1994, commonly known as Anti-Dumping Agreement
(ADA), provides for the immediate termination of
investigation in an anti-dumping duty case if the
margin of dumpingis determined as de minimis by the
authorities. Article 5.8 further defines the meaning of
de minimis dumping margin as a margin of dumping
less than 2%, expressed as a percentage of the export
price. These provisions are also enshrined in Rule
14(c) of the Indian Anti-dumping Duty Rules, i.e. in
the Customs Tariff (Identification, Assessment and
Collection of Anti-Dumping Duty on Dumped Articles
and for Determination of Injury) Rules, 1995.

The dispute in respect of de minimis dumping
margin came before the WTQO’s DSB in Mexico -
Definitive Anti-Dumping measure on Beef and Rice
(DS295). The Unites States challenged Mexico's anti-
dumpingmeasure “asapplied” as Mexican Authorities
had included those exporters whose dumping
margin was de minimis, though imposed zero duty
in respect of these exporters. The US also challenged
the Mexican law “as such” which provided inclusion
of such exporters in the review investigations. The
DSB’s Appellate Body in this case concluded that (i)
de minimis dumping margin referred to in Article 5.8
is in respect of each exporter and not for country as a
whole; (ii) investigation in respect of those exporters

for whom dumping margin has been established as
de minimis shall be terminated immediately; and
(iii) when such exporter has been excluded from the
original anti-dumping measure, then they cannot be
again investigated in any review [including changed
circumstances, sun-set review, mid-term review]. It
was concluded that even fixing of zero anti-dumping
duty in respect of such exporters is inconsistent with
the ADA. Accordingto the Appellate Body, one way to
terminate the investigation is to exclude such exporters
from the Order establishing anti-dumping duty.

A consequential problem that arises subsequently
is that when such exporter begins to dump goods
after original anti-dumping duty investigation is over,
the domestic industry cannot file an application for
initiation of changed circumstances/mid-term review
investigation against such exporters.

To overcome such problems, the EU initiated* a
fresh anti-dumping duty investigation limited to such
exporter and finally imposed anti-dumping duty on
such exporter on conclusion of investigation finding
dumping by such exporter?. The EU had first excluded
such exporter from the order establishing earlier
anti-dumping duty®. This determination of EU was
challenged in the domestic courts on the ground that
a fresh investigation cannot be initiated against such
exporter. The Court of First instance as well as Court
of Justice*, however, upheld the action of imposition

Notice of initiation of an anti-dumping proceeding concerning imports of ironing boards originating in the People’s Republic of

China, limited to one Chinese exporting producer, Hardware (Guangzhou) Co. Ltd, and of initiation of a review of the anti-dumping
measures on imports of ironing boards originating in the People’s Republic of China (2009/C 237/05).

2 Council Implementing Regulation (EU) No. 1243/2010 of 20 December 2010.
3 Council Implementing Regulation (EU) No. 1241/2010 of 20 December 2010.
4 Judgment dated 18 September 2012 of the General Court — Hardware (Guangzhou) v. Council (Case T-156/11).
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of anti-dumping duty by the European Council.

The US also excludes such exporters from the
original investigations® and then does not include
them in review investigations. However, in case such
an exporter claims the change of name, it conducts
an investigation to determine that there is no other
change in the constitution of such entity.

Earlier, India used to exclude the exporters with
less than de minimis dumping margins from the levy
of antidumping duty®. Presently India applies ‘nil’ rate
of anti-dumping duty on such exporters by indicating
their name in the duty table with ‘nil’ rate of duty’.
The investigation is not terminated against them.
Such exporters would be covered in the subsequent
reviews®. It is apparent that such practice of India is
inconsistent with the ADA as interpreted by the DSB.
The Indian AD rules are also silent about it. Other
than Rule 14 of the said rules, there is no provision
specifyinghow the termination of the investigation has
tobe given effectto. An amendment to the ruleswould
certainly go a long way in resolving such issues.

A question also arises as to the treatment of imports
from such exporters in the injury analysis. The panel

® 19CFR§351.204 (e)

No. 8/1/99-DGAD dated 6-3-2000.

INTERNATIONAL TRADE AMICUS / January, 2013

in DS 294 has held: “Several panels have expressed
the view that the term “dumped imports” in Article
3 refers to all imports attributable to producers or
exporters for which a margin of dumping greater than
de minimis has been calculated and excludes imports
from producers and exporters found in the course of
the investigation notto have dumped. .....We consider
that an interpretation of ‘dumped imports’ in Article
3 which would allow an investigating authority to
include inthe volume of dumped imports for purposes
of injury analysis imports attributable to a producer/
exporter for which a de minimis margin has been
calculated is impermissible”. Therefore, volume of
imports from exporters found to have not dumped
or having a dumping a dumping margin less than de
minimis levels shall not be included for the purposes
of injury analysis. However, India includes the volume
of such imports also in injury analysis. DGAD shall
think of aligning its current practices with that of the
global practices in line with the interpretations given
by WTO DSB.

[The author is a Principal Associate, International
Trade Practice, Lakshmikumaran & Sridharan, New
Delhi]

Sodium Cyanide exported from, the United States of America, CzechRepublic, the European Union and Korea RP - Final Finding

7 Polyvinyl Chloride (PVC) suspension Grade from Taiwan, China PR, Indonesia, Japan, Korea RP, Malaysia, Thailand and USA —Final
Finding No. 14/8/2006 dated 26-12-2007; Poly vinyl Chloride Paste Resin (PVC Paste Resin) from Taiwan, China PR, Indonesia,
Japan, Korea RP, Malaysia, Thailand and Russia - Final Finding No. 14/36/2009 dated 2-5-2011; and Plain Medium Density Fibre
Board from China, Malaysia, New Zealand, Thailand and Sri Lanka - Final Finding No. 14/12/2007 dated 26-8-2009.
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Sodium Cyanide exported from, the United States of America, CzechRepublic, the European Union and Korea RP - Final Finding
(Sun-Set Review) No. 15/9/2003-DGAD dated 27-9-2005.
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Product Country Measures Notification No. and date
= E 5% 18 it WA X5 RH #
Aluminium offset Turkey ADD e.mti-.circ.ur'n‘venéion Communiqué no. 2012/26,
printing plates +EH 1r}vest1gat1‘or‘1 initiate dated 14-12-2012
BRI RRRABHAE 2012125 148
5%2012/265 A 1)
Aluminum sections Australia ADD and Anti(—jsubsidy new shipper Dated 26-12-2012
o 7 8 A | T review initiate 20124 11H 26H 1T 3
el RERFEARABTEO BEFAE | o s R Lo A
Aluminum sections USA ?/I%dified anti-subsidy final DOC released dated 14-12-2012
o 7 EJES| eI 20124128 1 R
BEM R AN 3 Xﬁé\\g Al4H, £EHEFHR
Articulated link chain Turkey ADD gntijcirc‘umvenéion Communiqué no. 2012/27,
and parts +EH investigation initiate dated 14-12-2012
Jratn KR AR o
201242128 148 , %2012/27%
Ak
Bicycles Canada ADD continued after expiry review Canadian International Trade
HITERELR mEx B 5 JR R SRR TSR Tribunal Press Release dated
7-12-2012
20125128 7TH & KE R R
B ik e R
Cable ties India Anti-dumping duty modified (method of 56/2012-Cus. (ADD),
B+ 8 H B fg\l/?g\l;mon changed) pursuant to mid-term dated 14-12-2012
B S H RSB BER GHEFEEM) | 20124128 145, %56/2012-Cus.
(ADD)3@
Carbon steel welded Canada Expiry review initiated Expiry Review No. RR-2012-003,
pipe mEKX REHAEEH dated 5-12-2012
RN IRENE 2012412 50 , LA HERR-
2012-003
Cast Aluminum Alloy India ADD investigation initiated 14/7/2012-DGAD,
%Eeeis or chllloyl\l/?oad B E K& RE dated 10-12-2012
eels used in Motor
Ve 0L DGAD
BEERSEERY % - gl
BEER
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Product Country Measures Notification No. and date
7= x =D BH XS KH B
Ceramic tableware Brazil ADD investigation initiated Dated 26-12-2012

BERE B R R T & 20124 12H26H , BEAELR.
TolvFnsh 538 5 5 RiP /B
Chamois leather EU Definitive ADD imposed following expiry Council Implementing Regulation
SHERE /g2 e (EU) No. 1153/2012,
B 2% 55 W 1 5 4k SR MR BB AR dated 3-12-2012
20124 12A 30 , REZE R SIAT
ME 5 1153/2012
Choline Chloride India Definitive ADD imposed for 5 years 57/2012-Cus. (ADD),
H1vABHE B B o 391 54 ) e 24 SRAB B B dated 21-12-2012
20124£12R/ 218
% 57/2012-Cus. (ADD )@ %n
Chromium coated steel | Thailand _Sa_fggugrd Investigation Dated 28-11-2012
plate R initiated 20124 117 28
b i R A FLAZH
Comb Brazil ADD sunset review investigation initiated Dated 11-12-2012
K Ef RERBIHE EEH 2012512511, BB RRE.
Tk fnsh5LER R 5 RIP R
Composite board South Korea | ADD investigation initiated Dated 9-11-2012
AR HE K& R AR E 20124118 98
Electrical Insulators India Safeguard Duty imposed till 31-12-2013 5/2012-Cus. (SG),
B 4 45 F BN E PRE $E hE R AW E 20134 128 31H dated 20-12-2012
20124£12R 208
% 5/2012-Cus. (SG)i&E %n
Enameled cast iron | Customs Provisional ADD imposed Notice dated 26-12-2012
bathtubs territory | £iF i s B 21644 20124 125 268 &40
W of Russia,
B EOREL Kazakhstan
and
Belorussia
B2 5 &
RE
Frozen potato chips South Africa _Sqfegugrd investigation Dated 14-12-2012
SAVE T AAEE A B initiate 2012412F 1
mEBRERRA R R #£12H 14R
Glycine USA Final finding on ADD anti-circumvention DOC released dated 10-12-2012
FERX E3E| fiH 2 5 2%

20126128 108 , £EHEH%Z
A
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Product Country Measures Notification No. and date
=i R 18 it WA S R B
Harvest Combiner Customs Provisicanal safeguard duty Dated 26-12-2012
- territory impose
= 3 o 20124121 26|
Sl of Russia, | s 4R i F12R 2
Kazakhstan
and
Belorussia
BRI 22 35 2%
RE
High carbon steel wire | Thailand ADD investigation initiated Dated 6-12-2012
(diameter less than RE KRG AE 20124 12K 6H
14mm)
BRSEH (EED
FUEKXK)
Liquidificadores Brazil ADD investigation initiated Dated 13-12-2012
BO0E—THIBtFEH | EBE | RERMHAE 2012412 130 , BEHEXE.
TobFnshRER KA A
Match Ukraine Safeguard duty extended for 3 years Dated 6-11-2012
)T 5wz IE K SEEHY PRI 1 HE L 20124 11H 6H
Molybdenum wires EU ADD anti-circumvention Commission Regulation (EU) No.
s i investigation initiated 1236/2012, dated 19-12-2012
RRRARAS 2012612 190 , BRMZR £
55 1236/2012
Paperboard Pakistan ADD imposed Press Report dated 28-12-2012
BESREEIR BEHE | R B 20124125 280 Rtk
Pipe fittings Turkey ADD antijcirqumvenéion Communiqué no. 2012/25,
. N +EH investigation initiate ted 14-12-2012
MeRE L PR — dated 0
20124128 14 , £2012/25 4%
Polyester Staple Fibre Pakistan Provisional ADD imposed Press Report dated 23-12-2012
R T BEHE | fERIRE R BiEER 20124128 230 %% 2Nk
Polyvinyl Chloride India ADD extended upto 22-1- 2014 52/2012-Cus. (ADD),
(PVC) Suspension HE RAGSE Rtk 2k £ 201448 15 220 dated 6-12-2012
Grade 20124 12H 6H ,
BESGREZE % 52/2012-Cus. (ADD)
PVC sections Argentina | ADD investigation initiated Resolution 754/2012,
PVCE! #t ] AR 3£ & RS & dated 3-12-2012
20124128 31 ,
#163/20125 il
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Product Country Measures Notification No. and date
= R 18 it BE XS KH #
Radial sealed bearing Argentina | ADD imposed for 5 years Resolution 754/2012,
16 /0 25 5 o 7 FIAREE | AW 31 S5 1 RAG Bt dated 30-11-2012
20124118 308 ,
% 754/20128 il
Raw sugar and cane Egypt Safeguard investigation initiated Dated 29-11-2012
sugar BR K PRI HE A 20124 11H 295
HEREM BN
Rebar Egypt Safeguard investigation initiated Dated 28-11-2012
B8 44N BR KRR 18 M & 20124 11F 287
Seamless tableware Brazil ADD imposed for 5 years Brazil Foreign Trade Commission
FENERE B M B SAE R R AT AR Announcement dated 6-12-2012
20124 12H 6H
BEIAZRENE
Shoe Taiwan ADD continued Dated 13-12-2012
iyt =RE) 4k SR AE W R AT e 20124 12K 13A
Silica Bricks And USA Affirm'a%i.ve‘ determination of News Release 12-124,
Shapes %[E | materialinjury dated 28-12-2012
HEMLRRERE
R ERERL ARSI RIE R 20124 125 280 % #i i 12-124
Sodium Hydrosulphite India Afl)5D exten(%led for another period 55/2012-Cus. (ADD),
THE S B s of 5 years after sunset‘rewew dated 14-12-2012
H%E®ERFHEBRBLERT S
& W g AR EH TR T OF 20124 125 148 |
#55/2012-Cus. (ADD)i# %1
Solar panel USA Modified ADD final finding DOC released dated 7-12-2012
REEXREMR | XE BB M2 B 20124128 7H |
4H 1 XEHFHARA NG
Solid pesticide fumigant [ Argentina | ADD maintained after expiry review Resolution 833/2012,
to aluminum phosphide | FIR%E BRE W e % R RS dated 14-12-2012
BiL 48R B 201241278 148 ,
% 833/2012 1%
Steel threaded rod USA Provisional finding on ADD DOC released dated 4-12-2012
4 5 4BAT % ant1-c1rcu{n\{ent}on 20124125 48
R D R LEHSWRA AL
Utility scale wind tower USA Issued ADD and anti-subsidy final finding | DOC released
) S EER S EEd| it B AR 0 B AP U 2% 3R dated 18-12-2012
20124128 181
XEHFHARA NG
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ChinaPR, and exported by M/s Foshan Z&D
Ceramics Ltd., China PRw.e.f.

23-5-2011

L E KM & AR 25 &= HH #b
Z&DW % AR A7) O A AR 15144 e

Product Country Measures Notification No. and date
=i x =D WA S R B
Vitrified Porcelain tiles India ADD notto be imposed on goods produced | 53/2012-Cus. (ADD),
WAvER E & by M/s. Jiangxi Zhengda Ceramics Co. Ltd. | dated 14-12-2012

20124128 148 ,
% 53/2012-Cus. (ADD )& %n

Trade remedy action by China

o [ SR XA 55 RS AT S

I WTO News 1 5 45 41 ]

Product Country Measures Notification No. and date
5 5 i BT SR B

Acetone Japan\ ADD measure to be expired MOFCOM Announcement

EL0 5\”;{%35;’? 150 4 B 4 No. 85 of 2012, dated 7-12-2012
Taiwan 2012412878 ,
H A&, #Hm =N 201248 85 855
ﬁf%@ R A FHB0F
=RE)

INE R $0E 7] B A BEIR R BBl B9 AR SR HE HE
RER T RALNN

20125 12R1908 |, RAQAR 5 FinhE
RYLKE RAXS B A M RRER 12 H A9 H <
ERN AT BA AR A Bl REEXZEEER
RAV B WEERAH 7T TRAKRE. ZF
R REEAKS , BREFERITHER
R EHAFER AR SN BERARIE |
USRS BRFRAT B A REFRIEN
o BAREKHTXHMER , MEXBER
T19M4FEXBERZ EMEEI4L4SR, BR
ZERNBRBARBEDIE2.1FR AR AMER
RAMNEE TN ESES.1(b) M3.25,
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TRAXFHANKRERER ZHRHK
RN E2.1F1994F X B ER Z 5
EHNA%K, REEHREBIUNEAFS
1994 F X B MR 5 BHEZEIN8(a)FRHA
B, ARNZABEBRNREHZBERIKX
RMEHTHEDRENBRATEHLE
&, TRAMRINZFUNEREBRELE
R (a)RAERE A,

A, SHERAKZARE T FHEHE
MEK. TRANARAFUNEZKEER /D
ENTREN—MELHNEE | NtHE
EffFBERESRE—I'FMw" , KRR
(1) ZRBENTENTRHEFMENE
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DR R TIZEITIERR ; (2) TEMUMN
BAM R TINEFFANFTERRIES
HRGENRBREBERERS —EREN
®’E; AE (3) ZRABEIITHHERENS
INAFZF N B DR T ATRER KKBE
THERBER,
2 E WK B A E 97 5 0 R KM R 14
EERKIMTRA

2012128178 , BE S IREERYAY K

VERA , LIHEPERNEZENKE
E /Y O mAy R AMNE A S R e =AY
FWo PEINAZERNHEE112-99 ( X3
ML FERAFEARINE ) 519945
IBERZEME. INEERAINEETEDE
DK RAREE IR ERFF. AR, 0
ZEX, KRB, BE, UEmALEE/ERSE
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=HRZEZENETRATEER.

B2 3 REMBERELHEYMRS R
SR ITERS

2012128128 , BEESRHAREXT
S F AR S5 Y R 5 171 5 L0 5 100 F0 BR 1l 48
HEiRE R AR E R RVE. RBIE2012
F12R19B R AW XM , ZEEGIIER
BB SN E PR 55 12 11 7 /B 1 ot A9 B 3 1T R
BHNERITME ; REMBEAMERES
BRI ENEBARIHIIBHNERZ
BRRZTEFEZNFE, LR HH
BIERLEE NS TRFZLHELER ; A
A, REABERSRME D L AMBERD
EZHNER ; FmemBRME S EN R
R R 2 B9 UR B B $E 1

| News Nuggets #i[& 54

“4MERYEF H O 3R0F

ARl BRBE 1R AV R IF AT RE R XY R
BENEMEMANER I E O R4 &R
HRE, LAXEERNEFEEENKEF
E. EAZR, HE, HEEAIL, 5K
A, ZREMBRAYRE MEIFEE O,
EFPIN S MHRHTE F , FEBRAT
Tt 27 LA [ A0 T AN R AR AT 4R AT
FERNTRDBER. ENEBATRAFMNE
PRt O, F B2 NI Lz iR
FANEM BB, XERONFELZHT
RS, EEBSHAREELHAER
*MNEEE,

\

ME-XBEEHRZDENRSNAED
R 5E X
BENE-XEEHA S N EMRIBER
FEmILTHEBAER  FHREMNEMK
BELEMATRSNH. BFHNER
Z5RBERYSEIEAKEBHR S DEFHF
BRE2010F £ KRRV R T
20135F2 A e X T AfAIfEIRE Al A 5
B BRI RIRIBRFNE |, MEMR
7. R, BER. 21if, EFNITETL
HEARHEELBRER,

w,
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" Ratio Decidendi ¥| ¥

RTEEFREREREF
XEERRZZACXEXEHSIN
K, EREEFEFRERFHEERUE
PHERERENHRERAEREEN, B5H
EFEMENEFEEEARTE , RENRM
HRZHTTIELFANLE, B5EREL
EFESRIFEONREERMERFFEF
ERFEXNFENERLR. ERIANES
HEALX19US.C. § 1677(35)(A)E T R D
FRRE. EBREIANEIELIOUS.C. § 1677a(c)
(2)(A)AZH O8RS |, R TFESSEREEX
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BRJEEFENTA , HAREEX LR
BEEEwHRBRERFRBBEREAFTE
R & At AT S 47T Y 2 B0 4R AP R ek B n 3% i
RK¥fF, 2BIEFEE L= AR ESTSHHY
NERZRATETRENERESR , Fittig
T EfrEsHE#H—SRE T MR EON
%, A EARE RN FER [20125F
12 A6 HFischer S.A. Comercio, Industria and
Agricultura and Citrosucoadt =2 8] v. EE
F§ R EIR]

REEH: EREHHEATINE EREZE, MALHTREBUREEEL. FREOEETENTBLEF - %5
REFELRAT EFHBH LS. Lakshmikumaran & Sridharanf® i % & Frik H A E @ ot H8E @R E A H RSB HR
W% . Lakshmikumaran & Sridharanf i 2 5% B it 5 220 X 76 A # i f4 4ip H 0AY 424 8 1R BB R B0 M B T 1% 2 R B
B AR TE AR RAE. RHE EHRE XED FREH WS R EE M AME. M Lakshmikumaran & Sridharank H K
BB BB B Z R R0 EH B RS Lakshmikumaran & Sridharanz [B] B #)f - & X% . REFE 5 HE
HE2013F 18 1H . BUYITE B 818 & & newsletteritrade @lakshmisri.com
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