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Article  
Anti-dumping duty – Power to grant exemption

By Atul Gupta

1  Civil Appeal No. 706 of 2005 decided on 8-9-2006 decided by the Hon’ble Supreme Court in Sneh Enterprises v. Commissioner 
of Customs, New Delhi

2  Inserted by Section 89 of the Finance Act, 2000
3  Substituted by Section 76 of the Finance (No.2) Act, 2004

Generally duties are levied by the legislature. The 
statute as enacted by the legislature would indicate 
the nature, incidence and rate of levy. The statute may 
not contain detailed conditions for administration 
of the levy.  Such conditions may be notified by the 
Government if the concerned statute grants power 
therefor. The taxation statute may also delegate power 
to the Government to grant exemption from the levy 
of duties in public interest or under other conditions 
as may be specified in the statute. 

In this article, let us examine the legality of the 
notifications issued by the Central Government under 
Section 25 of the Customs Act, 1962 granting exemption 
from the levy of anti-dumping duty, safeguard duty 
and countervailing duty. The provisions of anti-
dumping duty, safeguard duty and countervailing duty 
are analogous in nature for examining this issue. First 
of all, Section 25 of the Customs Act, 1962 empowers 
the government to exempt the goods of any specified 
description from the whole or any part of the duty of 
customs leviable thereon, if it is considered necessary 
in public interest.    

Accordingly, only customs duties may be exempted 
under Section 25.  Let us see whether anti-dumping 
duties are ‘customs duties’. Section 2(15) of the 
Customs Act defines “duty” to mean a duty of customs 
leviable under that Act.  Section 12 of the Customs Act 
further provides that duties of customs shall be levied 
at such rates as being specified under the Customs 
Tariff Act, 1975, or any other law for the time being 

in force, on goods imported into India.  Section 2 of 
the Customs Tariff Act provides that the rates at which 
duties of customs shall be levied under the Customs 
Act are specified in the first or second schedules. Anti-
dumping duty is neither levied under the Customs Act 
nor is the rate of duty specified in the first or second 
schedule to the Customs Tariff Act. Anti-dumping 
duties are levied under Section 9A of the Customs 
Tariff Act 1975. The Hon’ble Supreme Court has 
held that the anti-dumping duty is not a customs 
duty leviable under the Customs Act1 and, therefore, 
the assessment provisions contained in the Customs 
Act are not applicable to assess anti-dumping duty. 
At that time though the provisions contained in the 
Customs Act relating to non-levy, short levy, refunds 
and appeals were applicable to anti-dumping duty in 
the same manner as they were applied in relation to 
duties leviable under the Customs Act [sub-section 
9A(8)2]. 

To overcome such interpretations, the scope 
of sub-section 8 of Section 9A was enlarged. The 
amended Section 9A provides that the provisions of 
the Customs Act, the rules and regulations framed 
thereunder relating to the date for determination of 
rate of duty, assessment, non-levy, short levy, refunds, 
interest, appeals, offences and penalties as far as may 
be applied to the duty chargeable under this section 
(i.e. Section 9A of the Customs Tariff Act 1975) as 
they apply in relation to duties leviable under the 
Customs Act3. However, once again sub-section 8 
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was substituted4 and at the same time a provision to 
validate it from January 1, 1995 was passed. This time 
the words ‘including those’ were added. 

Now, one should examine whether the power to 
grant exemption from duty of customs delegated 
under Section 25 of the Customs Act, 1962 could be 
used by the Central Government to grant exemption 
from anti-dumping duty. In this regard, analogous 
provisions contained in Section 3 of the Customs Tariff 
Act relating to imposition of additional duty of customs 
equal to excise duty, sales tax, local taxes and other 
charges may be relevant.  Sub- section 8 of Section 
3 of the Customs Tariff Act borrows the provisions of 
the Customs Act and the rules and regulations made 
thereunder, including those relating to drawbacks, 
refunds and ‘exemptions from duties’ as they apply 
in relation to duties leviable under the Customs Act. 
Section 9A dealing with the levy of anti-dumping duty 
does not specifically borrow the provisions relating to 
grant of ‘exemptions’ provided for under the Customs 
Act, 1962. 

Further, the Customs Tariff Act also provides for 
imposition of other duties such as safeguard duty 
under Section 8B, China specific safeguard duty 
under Section 8C, countervailing duty on subsidized 
article under Section 9. Sections 8B and 8C empower 
the Central Government to grant exemption only to 
such quantity of any article as may be specified in the 
notification. It may also be kept in mind that Section 
9A(2A) grants exemption to EOU from imposition of 
anti-dumping duty.

The power to impose duty as a delegated legislation 
does not include the power to grant exemption unless 
it is specifically provided5. So a doubt may be raised 

that the Central Government is lacking the power to 
grant exemption from anti-dumping duty.

The Central Government issues notifications to 
grant exemption from these duties under Section 25 of 
the Customs Act. The exemptions can be of two types, 
namely, end-use based exemptions on a case specific 
basis and exemptions from duties payable upon 
importation of inputs for utilization in the manufacture 
of goods for exports. The example for the first category 
is exemption granted to importers of Metcoke6. The 
example of second category is exemption of import of 
goods under Advance License7. It is pertinent to keep 
in mind that if the EOUs have been granted exemption 
under the statute itself, whether Central Government 
can grant exemptions to other similarly placed entities 
is a question to be answered. 

The issue may be divided into four periods (i) 
before amendment in 2000, (ii) amendment after 
2000, (iii) amendment after 2004 and (iv) amendment 
after 2009 with validation provisions. It is evident 
that before the amendment made in 2004, when the 
Hon’ble Supreme Court held that the provisions of 
assessment were not applicable, no power could be 
traced under Section 25 for the Central Government 
to grant exemption from anti-dumping duty. Even 
after amendment in 2004, the borrowed provision 
was exhaustive in respect of the matters contained in 
the then inserted sub-section 8. However, when sub-
section 8 was reinserted in 2009, the provision was 
made inclusive in respect of the matters contained in 
the then inserted sub-section. This means, matters 
like ‘exemption’ being analogous in nature vis-a-
vis the matters contained in the sub-section like 
determination of rate of duty, it may be safely assumed 

4  Substituted by Section 101 of the Finance (No.2) Act, 2009
5  W.P. (C) No. 592 of 2004(U), decided on 30-6-2009 decided by Kerala High Court in Rubfila International Ltd. v. Union of India
6  Notification No. 5/2003-Cus, dated 3-1-2003 and Notification No. 100/2002-Cus, dated 1-10-2002
7   Notification No. 41/1997-Cus, dated 30-4-1997 and Notification No. 75/1999-Cus, dated 11-6-1999
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Trade Remedy News 
Trade remedy actions against China

Product Measures Notification No. and dateCountry

2,4-
Dichlorophenoxyacetic 
acid
2,4

Affirmative Sunset review Australian Customs Dumping Notice 
No. 2013/13, dated 31-1-2013
2013 1 31

2013/13

Australia

that the provision relating to exemption has also been 
borrowed. Further, the provision as inserted in 2009 
validated the relevant provisions from January 1, 
1995. This means the exemption notifications issued 
under Section 25 before 2009 (though may have been 
issued without power) got validated.

Therefore, it appears that the notifications issued 
under Section 25 of the Customs Act granting 

exemption from anti-dumping duty, safeguard 
duty or countervailing duty are not beyond the 
power delegated to the Central Government by the 
Legislature. Though for avoiding any unwarranted 
litigation, the provision in sub-section 8 could have 
been worded more explicitly.  

[The author is a Principal Associate, International 
Trade Practice, Lakshmikumaran & Sridharan, New 
Delhi]

Ceramics, Marbles & 
Glass Tile Bands

ADD investigation initiated Press No. 186/2012 released,
dated 2-1-2013
2013 1 2 2012
186

Argentina 

Frozen Warm water 
Shrimp

Flat hot rolled steel added 
boron in coils

Electric iron

Certain kitchen appliance 
shelving and racks

Countervailing duty investigations initiated

Imposing ADD for 5 years
5

ADD review terminated

ADD administrative review final finding

US DoC Press Release 
dated 18-1-2013
2013 1 18

Released final finding in December 
2012
2012 12

Press released, dated 22-1-2013
2013 1 22

US DoC Press Release
dated 25-1-2013
2013 1 25

USA

Thailand

Brazil

USA
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Product Measures Notification No. and dateCountry

Galvanized Steel Wire Initiation of investigation in dumping and 
subsidization

Dumping case No. AD/1397 & 
Subsidy case No. CV/133, decision 
dated 21-1-2013
2013 1 21
AD/1397 CV/133

Canada

Hollow Structural 
Sections

Initiation of reinvestigation in dumping 
and subsidization

Australian Customs Dumping Notice 
No. 2013/07, dated 18-1-2013
2013 1 18

2013/07

Australia

Hot Rolled Flat Products 
of Stainless Steel-304 
grade
304

Provisional Safeguard duty imposed at the 
rate of 20% ad-valorem, for 200 days

200 20%

Notification No. 1/2013-Cus. (SG), 
dated 4-1-2013
2013 1 4

1/2013-Cus.(SG)

India

Polyester staple fibre

Plain Gypsum Plaster 
Boards

Phenolic aldehyde 
plywood

Oriented polypropylene 
film

Molybdenum wire

Meta Phenylene 
Diamine (MPDA)

Hot-Rolled Carbon 
Steel Plate

Final results of administrative 
review announced

Definitive ADD recommended

ADD investigation initiated

ADD investigation initiated

Affirmative anti-circumvention final finding

Provisional ADD recommended

Affirmative Expiry review

US DoC Press Release 
dated 11-1-2013
2013 1 11

14/45/2010-DGAD, dated 15-1-2013
2013 1 15 14/45/2010-DGAD

Press release No. 187/2012 
dated 2-1-2013
2013 1 2 2012 187

Press release, dated 7-1-2013
2013 1 7

Press release, dated 16-1-2013
2013 1 16

14/4/2012-DGAD, dated 1-1-2013
2013 1 1 14/4/2012-DGAD

Canadian International Trade 
Tribunal Press Release dated 
8-1-2013
2013 1 8

USA

India

Argentina 

South Korea

EU

India

Canada
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Product Measures Notification No. and dateCountry

Xanthan Gum ADD affirmative preliminary 
determination

US DoC Press Release 
dated 4-1-2013
2013 1 4

USA

Utility Scale Wind 
turbines

Three-phase oil immersed 
transformer (10000-
60000kw)
1 —60

TCCA

Tapered roller bearings 
and parts thereof

Steel threaded rod

Stainless Steel Cold 
Rolled Flat products 
of 200 series
200

Spoke

Resinas Epoxi Liquidas

Affirmative injury determination in ADD 
and countervailing duty investigation

ADD investigation initiated

ADD administrative review 
final finding

Final results of administrative 
review announced

Modified ADD administrative 
review final finding

Termination of investigation upon 
request from applicant domestic 
producers approved on 27-7-2011

ADD sunset review investigation initiated

ADD investigation initiated

News Release 13-008, 
dated 18-1-2013
2013 1 18

13-008

Press release No. 185/2012 
dated 2-1-2013
2013 1 2 2012 185

US DoC Press Release 
dated 22-1-2013
2013 1 22

International Trade Administration
[A–570–601], dated 8-1-2013
2013 1 8

US DoC Press Release 
dated 22-1-2013
2013 1 22

Office Memorandum  14/21/2010-
DGAD, dated 4-1-2013
2013 1 4
14/21/2010-DGAD

Press Release no. 10/2013, 
dated 23-1-2013
2013 1 23 2013

10

Press Release, dated 3-1-2013
2013 1 3

USA

Argentina 

USA

USA

USA

India

Argentina

Brazil
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Trade remedy actions by China

 
Product Measures Notification No. and dateCountry

Diethylene Glycol 
Monobutyl Ether

Ethylene Glycol 
Monobutyl Ether

High-performance 
stainless steel seamless 
tubes

ADD imposed

ADD imposed

Provisional ADD imposed

News report dated 26-1-2013
2013 1 26 5

News report dated 26-1-2013
2013 1 26 5

Press Release dated 31-1-2013
2013 1 31

USA, EU

USA, EU

EU, Japan

WTO News 
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Ratio Decidendi 

News Nuggets  
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