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Refund of anti-dumping duty as a result of review investigation

BRI EFIFE T E N RIERRE L

By Bhargav Mansatta

Section 9AA! of the Customs Tariff Act,
1975 provides for refund of anti-dumping duty
in certain cases. It provides as below:

1. Where upon determination by an officer
authorised in this behalf by the Central
Government under clause (ii) of sub-section
(2), an importer proves to the satisfaction of
the Central Governmentthathe has paid anti-
dumping duty imposed under sub-section (1)
of section 9A on any article, in excess of the
actual margin of dumping in relation to such
article, the Central Government shall, as
soon as may be, reduce such anti-dumping
duty in excess of actual margin of dumping
so determined, in relation to such article or
such importer, and such importer shall be
entitled to refund of such excess duty.

Rule 21A? lays down the procedure to
determine the amount paid in excess of the
actual margin of dumping. Rule 21A (1)
provides as below:

1. Where an importer is of the opinion that he
has paid any anti-dumping duty imposed
under sub-sections (1) or sub-section (1A) of
section 9A of the Act on any imported goods,
in excess of the actual margin of dumping
in relation to such goods, he may file an
application for determination of the actual
margin of dumping in relation to such goods
before the designated authority in such form
and accompanied by such documents as the
said authority may specify in this behalf.

An officer authorised by the Central
Government i.e. the Designated Authority
(DA) is required to determine through an
investigation if the importer has paid excess
duty than the actual margin of dumping.
However, in case of review carried out under
Rule 23 of the Anti-dumping Rules, similar
exercise of re-determination of dumping
margin as well as injury margin is carried out
by the DA. Period of Investigation (POI) is
ascertained (during which the anti-dumping
duty was in force) and margin of dumpingand
margin of injury is re-determined.

The purpose of the review determination
is to assess the need for continuation of duty.
However, final determination in the form of
final findingwill certainly reflect the difference
between the actual margin of dumping and
injury during the POl as compared to the anti-
dumping duty actually paid.

Thus, in both cases, investigation is carried
out on a product on which there is already
an anti-dumping duty and in both the cases
margin of dumping is re-determined for the
identified period.

Final finding at the end of the mid-term
review may determine a lesser margin of
dumping or a lesser margin of injury than the
actual duty paid. In such a case, refund of
anti-dumping duty, for the period for which no

" Inserted by Section 89 of the Finance Act, 2000 (10 of 2000).

2 Inserted by the Customs Tariff (Identification, Assessment and Collection of Anti-dumping Duty on Dumped Articles
and for Determination of Injury) Amendment Rules, 2012
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dumpingwas found, is clearly warranted. The

outcome of the mid-term review can give rise

to a legitimate claim of refund under Section
9AA:

Section 9A of the Customs Tariff Act
provides for imposition of duty not exceeding
the margin of dumping. Furthermore, under
Rule 17(1)(b) readwith Rule 4(d)(i) of the Anti-
dumpingRules, 1995, no duty isto be imposed
when the margin of injury is negative. Thus,
when the duty is determined to be in excess
of the prescribed statutory limit, the same is
required to be refunded as the excess duty
is now determined to have been collected
wrongly and thereby without the authority of
law. No tax can be levied or collected without
the authority of law.*

However, the structure of the Customs Tariff
Actand the Anti-dumping Rules under Section
9AA and Rule 21A respectively provides for
a separate investigation procedure for refund
mechanism. Such investigation, in effect, will
not and cannot be materially different from a
review. If amid-term review is carried out at the
behest of either of the interested party then, for
the purpose of refund of anti-dumping duty, no
separate investigation should be required.

Also, it may happen that the review
determines that there is margin of dumping
but there is no margin of injury during the
POI. As noted, a non-injurious dumping is
not supposed to be remedied under the Anti-
dumping Rules. In express terms, refund rules

% INTERNATIONAL TRADE AMICUS / October, 2014

provide for refund of duty whenitis determined
that it exceeds the margin of dumping.
Thus, a situation may arise that despite the
determination of negative injury margin or
non-injurious dumping, the authority may
still refuse to refund the duty on the ground
that the duty is not paid in excess of margin of
dumpingand henceis notrefundable. The fact
that the duty was wrongly paid and collected
and is now determined to have been without
the authority of law cannot be overlooked.

Somewhat similar situation may arise in
case of Sunset Review (SSR). Section 9A (5) of
the Customs Tariff Act, 1975 provides that the
anti-dumping duty ceases to have effect at the
end of five years unless the continuation of it
isrecommended by way of SSR. SSR which is
initiated before the expiry of five years, an anti-
dumping duty may be extended pending the
outcome of a review for a period not exceeding
oneyear. In event, the determination made for
discontinuation of duty at the end of the review
due to non-existence of margin of dumping/
injury or causal link, the anti-dumping duty
collected for one year in addition to the five
year period also needs to be refunded as the
same was collected without any determination
of dumping, injury and causal link.

It is very likely, given the non-harmonious
framework of the applicable law, that a claim
of refund of duty which arises as an outcome
of such reviews may be rejected by the
authority simply on the ground that a separate

3

Designated Authority may nevertheless recommend continuation of anti-dumping duty if there is likelihood of con-

tinuation of injury based on post POl analysis despite negative dumping or injury margin during the POI. In any case,
such a determination will not affect the legitimacy of refund claim.

4 Article 265 of the Constitution of India.
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investigating mechanism under the rules is
required to be fulfilled.

The procedural dichotomy in the law is
required to be remedied through harmonious
reading of the provisions or else it results in a
situation whereby a duty which could not have
been imposed could nevertheless be allowed
to beretained if already collected. It prejudices

| Trade Remedy News % 5 7 7/

Trade remedy actions against China
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the interest of the exporters/importers, by
imposing anti-dumping duty, even though
they are not involved in dumping of the subject
goods or have caused injury to the domestic
industry.

[The authoris a Senior Associate, International

Trade Team, Lakshmikumaran & Sridharan,
New Delhi]
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Product Country Measures Notification No. and date
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53-Foot Domestic Dry USA CVD investigation — Preliminary 79 FR 58320 [C-570-015],
Containers * determination of countervailable dated 29-9-2014
532 R PR F # £ subsidies ‘ 20144 95 296 ,
”Zﬂéﬁ AN R & -5 B E TR AN 79 FR 58320 [C-570-015]
Albendazole India ADD investigation initiated ENo.14/31/2013-DGAD,
] 2 5 e 215 KRR AL dated 11-9-2014
20144948 118 ,
% 14/31/2013-DGADE A &
Aluminium Extrusions Australia | ADD - Initiation of New Shipper Anti-dumping Notice Nos.
48 7 4F WAFE | Review 2014/88 and 87,
FRABEE-K R FH O A both dated 23-9-2014
2014490 230 , RIFHAESE
2014/88#n 875
Aluminium Extrusions Australia | ADD Anti-circumvention— Time to issue Dated 5-9-2014
457 A WAF|TE | final finding, extended 20144£9H 50
FABUEE R B8 R 2 -2 B R A A R Bk
Aluminium road | Australia ADD and CVD - Reconsideration Anti-dumping Notice No.
wheels MAFE | of certain findings initiated after 2014/89, dated 29-9-2014
% %UE% Federal Court Order 20143:_ 9E 29El
1B 0 R AR 4 T 8 2 B ) y 4/205
R G ~45 55 2014/89
RS TN B TR M
Aluminium road Australia | ADD - Review initiated Anti-dumping Notice No. 2014/86,
wheels WAFLE | REsl-2ESh EHEE dated 15-9-2014
BHEFER 20144 9A 15H , R &S
2014/86%
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Bare Elastomeric Fila- India Safeguard investigation terminated GSR D-22011/23/2013,
ment Yarn HE & PRI HE R & dated 29-9-2014
MK Y 20144:9H 29H |
#D-22011/23/20138 &
Bicycle tires Argentina | ADD investigation initiated Resolution 688/2014
BITERRS B 1R 2 KRGS A & dated 18-9-2014
2014498 180 ,
% 688/20145 dill
Boltless Steel Shelving USA Initiation of ADD and CVD inves- 79 FR 56562 [A-570-018] & 79
Units Prepackaged for * tigations FR 56567 [C-570-019], both
Sale R BB A0 BRI dated 22-9-2014
To IR 4% 40 il 55 52 2014498 228 , 7T9FR 56562
[A-570-018] #179 FR 56567
[C-570-019]
Carbon and Certain Al- USA Preliminary determination of sales 79 FR 53169 [A-570-012],
loy Steel Wire Rod % at less than fair value and Prelimi- dated 8-9-2014
. A g 7 nary affirmative determination of
BRRBEWER critical circumstances, in part 20144£9R 81 ,
W% SR IR E & M A4 79 FRS3169[A-570-012]
M EEREREFEZARE
Ceramic tableware and | Argentina | ADD investigation initiated Resolution 702/2014
other household articles W IR & RS IR & dated 24-9-2014
and toilet articles 2014497 248 % 702/20142 Feiy
FEEERHEMR
AREERERS
Chlorinated USA Final affirmative Countervailing 79 FR 56560 [C-570-991],
Isocyanurates £ Duty determination dated 22-9-2014
79 FR 56560 [C-570-991]
Cold Rolled Flat Prod- India Safeguard investigation initiated ENo.D-22011/17/2014,
ucts of Stainless Steel of B E KR PRI 1 R & dated 19-9-2014
chromium type 2014498 190 ,
4002 58 BT 45N %D-22011/17/20148 N &
5L FE AR
Concrete reinforcing Canada ADD and CVD - Preliminary determinations | Canada Border Security Agency’s
bar IEPN of dumping and subsidizing Statement of Reasons dated 26-9-2014
BTN TGS FN AN S -5 R R BB AN | 20144E08 260 , & KDEREE
KA @R
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Product Country Measures Notification No. and date
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Concrete reinforcing Malaysia | ADD investigation initiated MOFCOM news dated 9-9-2014
bar ORAEL | XERMHEHE 2014498 9H , " & HE
IR N AR
Cut to length carbon USA ADD - Initiation of sunset review 79 FR 59216 [A-570-849],

HY @) &8 T 4X

G -E € BRRAET IEE MMEH &

steel plate ESES| RAGHH-ZE EEHRAE dated 1-10-2014
TE R B 32 4R 20144108 18 ,
79 FR 59216 [A-570-849]
Digital Offset Printing India ADD mid-term review initiated ENo.15/27/2013-DGAD,
Plates HE KRGS EHAE dated 26-9-2014
05 ED il ik 2014498 260 , %
15/27/2013-DGADE A &
Disposable syringe Brazil ADD - Initiation of sunset review No. 54 dated 17-9-2014
—RMESER B R -% B A H A 20144 9R 170 542 4
Electrical insulators India Provisional anti-dumping duty imposed 40/2014-Cus. (ADD), dated 16-9-
of glass or ceramics/ 21l while time period for completing AD 2014 and EN.14/11/2013-DGAD,
porcelain investigation extended till 4-3-2015 dated 4-9-2014
w%ﬁﬂiiﬁﬁgu g@ ﬁ%“ﬁ?’]‘fiﬁﬁ%’ﬁﬁﬂ%ﬁk—fi@i%ﬁ 2014ﬂ:_9ﬁ 16H , 7&9‘&40/2014_
T A B A 2 & 2 201548 3 5 45 Cus. (ADD)& /A &
201449848 , %14/11/2013-
DGADE A&
Electric ironer Argentina | Issued ADD preliminary determination report | MOFCOM news dated 15-9-2014
B2 A] R 2 RA R B IR & 2014498 150 , & HE
Flexible Slabstock India ADD extended till 30-8-2015 after 42/2014-Cus. (ADD),
Polyol B initiation of sunset review dated 25-9-2014
B — HEEHFRERRBHERERE
R@me ik 20154285 30H AR
%42/2014-Cus. (ADD)2 &
Grain-Oriented USA Final affirmative Countervailing 79 FR 59221 [C-570-995],
Electrical Steel £ Duty determination dated 1-10-2014
BY [4] 8 T 4K R TEAMER B 20144 105 18
79 FR 59221 [C-570-995]
Ferric magnet in format Brazil ADD-Affirmative preliminary No. 58 dated 29-9-2014
of arch B determination 20144 9H 298 %582 4
N R RAGEE -5 € AT
Grain-Oriented USA ADD - Final determination of sales at less 79 FR 59226 [A-570-994],
Electrical Steel %£E than fair value dated 1-10-2014

2014#10A 18 ,
79 FR 59226 [A-570-994]
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Hand pallet trucks EU ADD revised for new exporter Commission Implementing
FHRXERHEHTE g Hrih O B & B R s B Regulation (EU) No. 946/2014,
i 44 dated 5-9-2014

201449H5H , REZR &}

TA4E4946/20142
Hollow Structural Australia ADD - Review initiated Anti-dumping Notice No.
Sections BAFLE | mEss-2REHEE 2014/93, dated 30-9-2014
BMIEE 2014494 308 ,

RGNS 5% 2014/93%
Monosodium USA ADD - Final determination of sales at 79 FR 58326 [A-570-992],
Glutamate %= less than fair value and final affirmative dated 29-9-2014
N L determination of critical circumstances 2014495 298 |

FRAGUEH - & B R AR T IEH M ESHE
BERAFERRREFER B

79 FR 58326 [A-570-992]

Open mesh fabrics of EU

ADD - Initiation of partial interim

European Commission 2014/C

glass fibres Bk 8 review 330/06, dated 23-9-2014
IS 4T 4 1840 RAGE-R R B A HE 2014498 230 , REZR LS
2014/C 330/06%5 45
PET Egypt ADD and CVD investigation initiated MOFCOM news dated 12-9-2014
RWNE—_HBZ= BR R FRARUEE AR Rh G R 2014498 12H | & &EEE
B
Power transformers Australia | ADD - Time to issue Statement of Anti-dumping Notice Nos.
A ESe MAFITE | essential facts, extended 2014/84, dated 8-9-2014
FRAGUE -HE B R A E B 2014498 80 , B A&
2014/84%
Seamless pipes and EU ADD - Initiation of expiry review European Commission 2014/C
tubes of iron or steel 17 g:) RG4S -RREHAEHEE 347/06, dated 3-10-2014
bt Lk 20144£10H3H , REZR &S
2014/C 347/06% 4
Seamless tube VietNam [ Imposing ADD Resolution No. 7896/QD-BCT
T NE [o1e] A M AT At dated 5-9-2014
20144#9H8 51 ,
% 7896/QD-BCTE k&
Small Diameter USA ADD - Initiation of new shipper 79 FR 58742 [A-570-929],
Graphite Electrodes % review dated 30-9-2014
PEERASHR G -RR BT O 2 H 2014495 30H

79FR 58742 [A-570-929]
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Product Country Measures Notification No. and date
=i 3 18 it #H5 KH #H
Sodium Citrate India Safeguard duty recommended to ENo. D-22011/20/2013,
R 1) 3 be imposed for 3 years dated 16-9-2014
B UUAE e SEE B PRI 5 it Bl 201449H 168 |
% D-22011/20/20135 4
Sodium Nitrite USA CVD Order to continue 79 FR 53016 [C-570-926],
U R ek XE M AN S dated 5-9-2014
20144948 51 ,
79 FR 53016 [C-570-926]
Spanner Argentina | Issued ADD preliminary determination MOFCOM news dated 11-9-2014
RF FIMRE | report 2014498 110 , w5 & #E
KA AT B AR
Spokes for bicycle and Argentina | ADD re-imposed for 5 years MOFCOM news dated 28-9-2014
motorcycle FIARE | akseqE e SRy R IR 201449 280 , 7 &4 ¥
BITENMBERERR
Stainless steel sink South Africa | ADD - Initiation of sunset review MOFCOM news dated 28-9-2014
REWAKFE B3 RAGEE-&EH &S W IHE 201449H 280 , i &EBHTE
Stranded wire, ropes [ Columbia | ADD-Affirmative preliminary Resolution 184/2014
of steel Bt T | determination dated 19-9-2014
NERREA A -1 E A 2014498 190 %184/2014%
il
Sulphur Black India ADD re-imposed for 5 years 41/2014-Cus. (ADD),
iR B U AE W SR By SR ABTA L dated 18-9-2014
2014%9H 180 , iFx%E
41/2014-Cus. (ADD) A
Three-phase Argentina | ADD affirmative final determination MOFCOM news dated 28-9-2014
transformers By AR 2 R B 5 45 2014498 280 , 7 &EbEE
=MHEERR
Tow Behind Lawn USA CVD Order revoked after sunset 79 FR 56769 [C-570-940],
Groomers and Parts % review dated 23-9-2014
EHE S B 430G H %8 % 5 BUE AN 4 2014495 230 |
% 79 FR 56769 [C-570-940]
Truck tires Eurasian | ADD investigation initiated MOFCOM news
LR pa eonomic | 5 i A & dated 12-9-2014
BRI 22 5% & 201491128
A& i 45 8 il
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Wooden Bedroom USA Amended final results of ADD new 79 FR 57507 [A-570-890], dated

Furniture % shipper review 25-9-2014

ARBENERE BB T O 7 B W BB R AR 2014495 258 . 79 FR57507
[A-570-890]

Zinccoated (galvanised) | Australia Exemption from interim ADD and Anti-dumping Notice No.

steel #mAFIE | Countervailing duty 2014/90, dated 24-9-2014

HEEEIR e B3 e BeF B A6 A0 B b TG L 2014490 240 . RMREE AL
2014/90=

Trade remedy actions by China

o [ SR B B2 5 B AT 3

Product Country Measures Notification No. and date
=i 3 18 it BH5 RH B
Butadiene styrene Russia, ADD terminated MOFCOM Announcement No. 60
rubber dapanand | s ik f7 I 0f 2014, dated 7-9-2014
T HERRR ®"EH. H 2014498 7H , i &#20144
AHHE 5605 /04
Polyvinyl chloride USA, Korea | ADD - Initiation of sunset review MOFCOM Announcement No.
REZH REdapan. | - % 2R 2 H A 63 of 2014, dated 28-9-2014
ussia an
Chinese 2014498 280 , #&#20144
Taiwan F635 n e
xE. ¥
. B A&,
% Hrfarp
/i

I WTO News fit 57 48 48 %]
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REME) B8FRATHOMBEONFZAMF
BERHEE. ZERTHRT201255A25H
MERIRIF , FRBRNHERABRETS
FAKM, HEEREMISNAERE XK
RATREAMAIRY 2 = AR,
PREBF KX EREAX BT H

RITETHR |, BREBAI R 5 Hy S M koA 41 %
X 77 SRERAY S B S H Atk 52 Z BRFIAY 55, BRER
EMBRTFHZLEMRBEHORRER THHRA
SUMN | MR Z B 5 E AR RN — 4 E
MR Z Bl KR 5 R & R/ & &/ 2 th
Wo BARARMERBEEHAHLREFNRIR
BEMET2014F9H 15 ERFIHH R,
BIIETRAUBREXBESHNNEENE
AR O 89 B B A 2 1 WU 058 B Y 4 i
(DS479), FRERINJN 2 BRI BE R % B i R A
HEBFESBEEAERERAXREERE , ™
EREEER , XEBRER T RAHE D

" Ratio Decidendi ¥|

REHE-BEHTEREFNREEL OB
FWUAR R ZEANEL

BN EBE(CJEV) XX RE P EMNEER
m( FHE ) FRENE REHEBREIR AR b
JE 7 X £ ] 3% Bt 11 9 3= 5L mm FIE LKA B2 1T
Hwhl. ARITEENZEHOETENRE
HE, UAREREMRNEZEMARERL A~
m, ERAEETE, RENKBEZENR S
BARE TR, EXFEEREREERS
BENENL  ARRBNERE ZNEBEE
EMCH AR MERE  RANT HE=EMN
B ANEZEARERN X - ERMER
REEMFANAE. NTERZEANEL
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BWME, [ESHE2014F65 5 FE 752
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MENEFERLEEESERE

2014598168 , RBERRMNENELEE
FERNHEEF Bt cER, MBERNERE
NEFEETRIVITRIEEE R, FENSER
Bl atE R , Mt PRERE B HIAER
%, BIE2014F9B17TEHBRAL KA X
# REEXBFmHELBERESRES
FENENEE.

JB IR % 7R & 2 8 7K i A 47 1 1tk Al K% B 4R 9
RIEERAE

201459820, M ZRBHAWTOREE e
ZR& , ZEEZT201458828B K2 T K
FRT FHERANEGNREREERE, FE
XRBVAELRAEZ BRI0KA R FEN
XBICH HiFBAMbIA ., RIZEMN, FE
XEFELAREENORNEZER,

EEFEEHSZENKRBEzANREZRARE
AL X MR B O A9 m A WA I U B
ZIETTIRMY . SEBTIA R XA TH S HY A E) 4 B
SFEEONAEEMEX KB FENEYER
RIER A FERRNERILERE. ARt
H, ZEHABNRERNXEHERCRES
EZRMNEHONER , # ARERBRELR
RENEE  ZEFEABNARS R mR
W5,

ERAMSENRBRXTREAKREE=E (It
RPNZE ) HHEZL A UG Z R4
BHEL A E R A SLH KRR R
EREACHAFERR , UARREE=ZEMK
BrANRESZRARMARNEARTHERELRHE
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Co. GmbH 1k Hauptzollamt Hamburg-Hafen—X M
EBT(E=RE)2014F9 A4 BC-21/113R B R]
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HRBE RT3 HRE S BHENEHRN
HWINERFEZEER, ZRELBEIR/RNK
& BXHPE R TN FF KRS L=l
W RAtoAEEEBRANESE
WRARBR D RIRTIZOME. EREXS
HtiEHRELSRRBUSEIMER—1
RINGHERN @2/t BT EifEmiam
Hft=m. [BLZIULERHERLRFKRE
ZR2-BNER (Bt ) 2014F9A11H
C 602/12& & R]

BRAZ-EHEIE O KE
ZENEBHERRERRAKXTEXERRT
Tl REANEN SRR, ZRRFET KA T
FrtiE , Wi T BAEXERREN SIS
RhRBXE  MEOEREBR, BREH
WA RRASHENMSHINEDH, XE
RITE2005F9 A B HIERF S RALMME
AX, A, BTXEXREET , EARE
RHAREBGTERBRERBREDE, BRER
Z2EMENERZE XN AR =N EPH
kP, R, 2010FHEEKIMY , BAR
BEREWES  URB4ENTEREREHE
. WREINEEHERmBIRAEF(BA)A
L%Hﬁ%ﬂﬂuﬁ&bﬁiﬁlﬁao 2014 X H

~

MR ERFEEHRRTFEWTONSIH
B#, SR, RIE2009FEKIHILT
MWt FEIET,

RAEFEHR-SUY  BANKELRK
TRAENBRT E, BRNATEENIR
BEsF , 10A1BEAXNRBIEFHEWT
/ DS 267) , ZE R @ EABIEH AT — R
MXNMZERH EBFF O BEREHGE
RN RERR. BANBRARERS
MEM. ZERMTPZHREBATEINE
EHEEN—HE  BEefantt RALRE
HEXEFW. REZTFFE20185F9A
0B BB,

J

REEH: ERASEEARS EREZE TMAANTHRAENREEEL, BREEANENRANT B EF-E /2
X7, WARATEESFEHLSE. Lakshmikumaran&Sridharanf# )i & g G AR B W HE @ IRE B HERSHBHL
% . Lakshmikumaran&Sridharanf i 2= 45 B 0 5 40 X 72 248 37 8 e 4R 0AY AR AT 45 iR S B R B 8 0 B T 150 & R B =47 47
AT TAL. A HE B IR B B RIE WA R EE DM AME. ) Lakshmikumaran&Sridharan H i £ % #F 25015 B
B 1 R BUR 25 3 i 9 B A M 5 Lakshmikumaran& Sridharanz @l gy #0f - P 2 & . AERA S HE#E 20144108 38 .
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