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Monitoring of steel imports in USA - Consistency under WTO Laws
EEXNNGHE ONEE-RESHRAEXEENE—HK?

By Aman

The United States maintains a licensing
mechanism known as the Steel Import
Monitoring and Analysis (hereinafter referred
to as the ‘SIMA’) System. As per the system,
any business importing steel mill products
covered under the licensing program is
required to procure a license. This includes
importers, importing agents or brokers. The
aggregate data in relation to volume and prices
collected from the licenses are made available
to the public following review by the relevant
authorities. The purpose of the SIMA system
is to provide steel producers, steel consumers,
importers and the general public with future
trends in the volume and prices of steel imports
expected to enter the American steel market.

It must also be noted that the monitoring of
steelimportsis notunique. A similar system for
monitoring steel exists in Canada and Mexico
as well. The SIMA system was introduced by
the United States Department of Commerce
(hereinafter referred to as ‘US DOC’) and has
been in force since December 9, 2003. The
SIMA System was specifically introduced at the
persistence of the domestic steel industry in the
United States which was going through arough
patch then. The measure was introduced in

conjunction with the Section 201 case initiated
in early 2002!. The domestic steel industry’s
stated purpose was to have the government
develop a system that would allow them to
have an early warning system for imports
so that they could file trade cases faster. As
discussed later, the Bush Administration made
it clear that while they wanted to develop a
system, it had to be automatic, with no cost
and not an impediment to trade.

This Article discusses the SIMA System and

discusses the consistency of the measure under
WTO law.

Key Features of SIMA

The list of steel mill products that require
steel import licenses are maintained by the
Enforcement and Compliance division of
the International Trade Administration?. The
details required for the license include:

1. Name of importer, exporter and
manufacturer
Country of origin and exportation
Expected port of entry
Expected date of export

AR O

Date of import
6. HTS number of product

' OnMarch 5, 2002 the President of the United States had signed a proclamation imposing, effective March 20, 2002,
increased tariffs on imports of certain steel products. The President’s action was taken pursuant to Section 201 of
the Trade Act of 1974. The duties are referred to as ‘safeguard measures’. In particular, duties were increased on
certain flat steel, hot-rolled bar, cold-finished bar, rebar, certain welded tubular products, carbon and alloy fittings,
stainless steel bar, stainless steel rod, tin mill products and stainless steel wire. A tariff rate quota was also applied

to steel slabs.

2 See <http://enforcement.trade.gov/steel/license/SMP_byHTS.pdf> as of January 1, 2016
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7. Product description
8. Volume of imports of particular

product
9. Value of imports

The license is permitted to be obtained up
to 60 days prior to the date of importation and
is valid for 75 days. In particular, the license
would have to be procured prior to completing
the necessary import documentation as the
license number would need to be provided in
the relevant import documentation. Upto 10
products can be imported on onelicense if the
importer, exporter, manufacturer and country
of origin and exportation of the product is the
same. More than 10 products would require
an additional license. In addition, if any of
the aforesaid categories differ, then a different
license would be required. As mentioned
above, there is no application fee charged
for the license and the license is provided
immediately on submitting the information,
if complete.

As discussed above, the purpose of the
SIMA System is to provide the public statistical
data on steel imports entering the United
States. Such publication takes place seven
weeks earlier than it would otherwise be
available to the public. On the basis of the
information compiled from thelicenses, aseries
of aggregate tables and graphs on imports of
steel mill products by country and type of steel
product is prepared. The information, prior
to being published, is also analyzed against
the census data. The statistics on the basis of
the information in the licenses is updated on
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aweekly basis. Import statistics published are
provided up to the 6 digit level. However, it
does not provide aggregate port of entry data
because of the possibility of inadvertent release
of proprietary information.

WTO Consistency of SIMA

It must be noted that the SIMA System has
been designed to overcome the problems
highlighted by the Panel and the Appellate
Body in Argentina — Measures Affecting the
Importation of Goods (DS 445) with respect
to the Argentinian monitoring mechanism
called the Advance Sworn Import Declaration
(hereinafter referred to as ‘DJAI’). The DJAI
was held to be WTO-inconsistent (in particular
Article XI:1 of the Safeguards Agreementwhich
is discussed in detail below) as the license
was not automatic and the period between
application and providinglicense was delayed.
As mentioned above, the US administration
made it clear that while they wanted to
introduce SIMA it had to be automatic, with
no cost and not an impediment to trade.

The SIMA System, however, is still open
to challenge under the WTO Agreement on
Safeguards (hereinafter referred to as the
‘Safeguards Agreement’). Certain provisions
under the Safeguards Agreement prohibit
Members from taking or maintaining, inter
alia, import-price monitoring schemes or
import surveillance which afford protection.
In particular, Article 11:1(b) of the Safeguards
Agreement provides that:

‘Further, a Member shall not seek,
take or maintain any voluntary
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export restraints, orderly marketing
arrangements or any other similar
measures on the export or the
import side.?* These include actions
by a single Member as well as actions
under agreements, arrangements and
understandings entered into by two or
more Members. Any such measure in
effect on the date of entry into force of
the WTO Agreement shall be brought
into conformity with this Agreement
or phase out in accordance with
paragraph 2.

3 An import quota applied as a
safeguard measure in conformity with
the relevant provisions of GATT 1994
and this Agreement may, by mutual
agreement, be administered by the
exporting Member.

4Examples of similar measures include
export moderation, export-price or
import-price monitoring systems,

export or import surveillance,
compulsory import cartels and
discretionary export or import

licensing schemes, any of which
afford protection.’
(Emphasis added)

A measure on the import side such as an
import-price monitoring system or import
surveillance that affords protection will be
considered inconsistent with the requirements
of Article 11:1(b) of the Agreement on
Safeguards. In particular, as the proposed
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mechanism does monitor the price of imports
of certain steel products, and may even be
regarded as a form of import surveillance, it
would be considered inconsistent if it is found
to afford protection. Therefore, the WTO
consistency of the proposed mechanism
would hinge upon on whether it is found to
‘afford protection’. It may be argued that the
proposed mechanism affords protection to
the domestic industry by alerting them to the
prices and volumes of imported steel products
in advance of such imports entering the US
market and allowing them to adjust their
own prices, production and sales strategies
accordingly.

It may be counter-argued however that the
import statistics are available to all interested
parties, namely domestic producers, importers
and exporters. As all other interested parties
have equal access to the information, the
monitoring mechanism cannot be considered
as providing protection to any one particular
party. Even importers or exporters may
devise their sales strategies based on statistics
provided. Therefore, in providing data access
to all parties, the proposed mechanism places
all parties at alevel playingfield. Furthermore,
the above import data is published only for
tarifflines on a 6-digitlevel. More disaggregated
data beyond the 6 digitlevel is not made public
for reasons of confidentiality and to protect
proprietary information.

[The author is an Associate, International

TradePractice, Lakshmikumaran & Sridharan,
Delhi]
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Trade remedy measures against China

Xt ep [ SR BREY 2 5 Bk 1730

Product Country Measures Notification No. and date
=il R 18 B KH #
1,1,1,2 USA ADD investigation initiated MOFCOM news,
tetrafuloroethane % kR BAE S dated 25-3-2016
1,112 &2 %% 20164 3K 25H ,
T 5538 #
Alloy and non-alloy VietNam | Imposed preliminary safeguard duty MOFCOM news,
iron steel product i A W 1 Bt s 3 i dated 14-3-2016
A EMIEEEMEE 2016434 148 ,
= R g0
Alloy hot-rolled flat Thailand | Safeguard measure continued MOFCOM news,
steel =E KR R dated 5-4-2016
A AL R W 20164 4K 50 |
T 5550 FE
Alloy steel, strip, hot- South Africa | Safeguard investigation initiated MOFCOM news,
rolled flat steel, coated Bk o R dated 5-4-2016
steel 20164£4H 50 |
AEM. w. HE i 4535 i
W, IRBW
Aluminum Extrusions Australia ADD - Initiation of accelerated review Anti-dumping Notice No.
ER R bt WAFIT | RGE-RERESH 2016/31, dated 31-3-2016
2016438 31H ,
RG24 5 2016/315
Aluminum Extrusions USA ADD and CVD - Initiation of Anti- 81 FR 15039 [A-570-967 and
BRI £ Circumvention Inquiry C-570-968], dated 21-3-2016
FRABUEH A KD G - S A2 L i 2016438 21 , 81 FR 15039
[A-570-967 #n C-570-968]
Amorphous Silica USA CVD - Postponement of 81 FR 13771 [C-570-039],
Fabric ES Preliminary Determination dated 15-3-2016
e R FAM I -3E HA & A I B 20164 3H 150
81 FR 13771 [C-570-039]
Benzoyl peroxide Taiwan ADD Order continued MOFCOM news,
i E AR B g% 9054 W AT B dated 22-3-2016
2016438 221 |,
T 5530 #
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Product Country Measures Notification No. and date
= % 15 #0% RH H
Carbon and Alloy Steel Canada ADD and CVD - Affirmative Govt. of Canada News Release
Line Pipe mex finding of injury dated 29-3-2016
BRMASHE RS FAGUER AN R AP -1 5E M B 77 2016438 290 ,
HERE KRB % 75 i
Cellphone Turkey Safeguard investigation terminated MOFCOM news,
B 15 TEH | XLREEERE dated 16-3-2016
2016434 161 ,
T 55 R0 TR
Cold-rolled steel Indonesia | ADD Order continued MOFCOM news,
A ELR EEREL | S RIRHH dated 25-3-2016
2016434 250
T 55 E0FTE
Continuous filament EU ADD - Initiation of expiry review EU 2016/C 99/06,
glass fibre products Rk BA RG4S -RERE®R dated 15-3-2016
EYI RS % 2016434 150
EU 2016/C 99/06
Copper Pipe Fittings Canada ADD and CVD - Initiation of Govt. of Canada News
RS me K expiry review Release dated 22-3-2016
FRAGUES AR AP I - R R A A BB 20164£3H 221
& K BURF & A $1iE
Disposable plastic Argentina | Initiated ADD sunset review MOFCOM news,
injector R AR 3E R RIFAEE BEEEH dated 22-3-2016
— R P RHE 5T 4% 20164£37 228
T 55 %0 #
Glassware Brazil Initiated ADD sunset review MOFCOM news,
SR I B RRRIHE EELH dated 18-3-2016
2016434 188
T 5550 iR
Glazed/Unglazed India Provisional anti-dumping duty 12/2016-Cus. (ADD),
Porcelain/Vitrified tiles R imposed dated 29-3-2016
F ik Bz AEW I B e A 6% 5t 2016438 29H |
12/2016-Cus. (ADD)
Hollow Structural Australia | ADD - Time extended to make a Anti-Dumping Notice No.
Sections 8 o F) T dec'larat'ion as application for judicial 2016/29, dated 24-3-2016
20 b review filed 2016435 245

RAGSE - TR T Al H B iE T
B T i R B R

R~ %5 2016/295%
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Product Country Measures Notification No. and date
=i 3 LD BHS KH #
Hollow Structural Australia | ADD - Product description amended Anti-Dumping Notice No.
Sections % F) T ponsegugnt to anti-circumvention 2016/24, dated 17-3-2016
22,0 B bt investigation 2016435 170 |
FRAGUEH IR 4% B 8k i 2 45 RSB i R A5G 2 25 2016/242
R E X
Hot Rolled Flat India Safeguard duty imposed 1/2016- Cus. (SG),
products of non-alloy B 1 Wi AR $ it A dated 29-3-2016
and other alloy steel in 20164£3H 29H
coils of a width of 600 1/2016- Cus. (SG)
mm or more
% I 7E 600K 3K R )
E R P A=
Large line pipe Canada ADD and CVD - Initiation of Govt. of Canada News Release
KBS RS N preliminary injury inquiry dated 29-3-2016
SR ABUEH AN I - R R R 1R E 20164£3H 291
& K BURF & 76 $iiE
Monosidum glutanate VietNam | Safeguard duty imposed MOFCOM news,
bR 45 L AE W PR 18 L dated 31-3-2016
2016438 31RH ,
T 5550 TR
Petroleum Wax USA ADD - Affirmative sunset review 81 FR 17665 [A-570-504],
Candles 35| RG-S EME BEF dated 30-3-2016
A i B 2016438 308 ,
81 FR 17665 [A-570-504]
Polyethylene USA CVD - Final affirmative 81 FR 13337 [C-570-025],
Terephthalate Resin %5 determination of subsidy dated 14-3-2016
EME_RBRCZ FR A B 2 4 SE AL R AR FE AN G 20164 37 145 |
g 81 FR 13337 [C-570-025]
Polyethylene USA ADD - Final Determination of 81 FR 13331 [A-570-024],
Terephthalate Resin % Sales at Less Than Fair Value dated 14-3-2016
EXME_RBT RAGSE - AR AR T E# M 2016437 148
e A i HE 81 FR 13331 [A-570-024]
Potassium Hydroxide Japan Imposed preliminary ADD duty MOFCOM news,
SELH A % AE I ek A dated 29-3-2016
20164£3H 290
SR
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iron, alloy or non-alloy
steel (other than cast
iron and stainless steel)

TEWE (BRT 8%

WA W i B R AT 86 Bt

Product Country Measures Notification No. and date
=i 3 LD #HS KH
Potassium USA ADD Order continued 81 FR 14835 [A-570-001],
Permanganate == ok 2% 4 W R AN A dated 18-3-2016
= L R 2016437 188 ,
81 FR 14835 [A-570-001]

Refrigerator Morocco | ADD investigation initiated MOFCOM news, dated 5-4-2016
k8 &% B K& R E 20164£4H 50 , B S HE
Ring shaped magnet Brazil Imposed final ADD duty MOFCOM news, dated 16-3-2016
R B B B AIEW B 4 R ABLER T 201653H 16H , & & #E
Seamless Carbon Alloy USA ADD and CVD Orders continued 81 FR 14089 [A-570-956 and
Steel Standard Line eS| 5% R ABU4S R R AN IS 4 C-570-957], dated 16-3-2016
and Pressure Pipes 20164£3H 168 , 81 FR 14089
TR & W iRk [A-570-956 #1C-570-957]
BERMENE
Seamless tubes, pipes India Imposition of provisional ADD ENo. 14/2/2015-DGAD,
and hollow profiles of B recommended dated 31-3-2016

20164£3A 31H ,
#14/2/2015-DGADE N &

BN )

Stainless Steel Sheet USA Initiation of Countervailing Duty 81 FR 13322 [C-570-043],
and Strip % Investigation dated 14-3-2016
BRI R SANE A E 20164 3H 148 |

81 FR 13322 [C-570-043]

Steel spring washer Argentina | ADD investigation initiated MOFCOM news, dated 6-4-2016
BRI 5 2 4B B MR 2E KRG IR & 2016448 60 , & HE
Tape Argentina | Initiated ADD sunset review MOFCOM news, dated 22-3-2016
R ] AR 3£ KR RAGEEE EEH 201653H 220 , w&HHE
Truck and Bus Tyres USA Postponement of Preliminary 81FR 18573 [C-570-041],
LB E L % Deterr_ningtion in CVD dated 31-3-2016
Inv‘esntlg‘atlonE . 20164358 31H .
A ) 2 2E B % A I B 81 FR 18573 [C-570-041]
Tungsten carbide EU ADD - Initiation of expiry review EU 2016/C 108/05,
BRI -] RIGH-REHLREHAE dated 23-3-2016
2016434 230
EU 2016/C 108/05
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Product Country Measures Notification No. and date
= i R 18 It #HS KH
Tyre Curing Presses India Definitive anti-dumping duty 11/2016-Cus. (ADD),
£ BATR AL L R continued after sunset review dated 29-3-2016
H %5 5 B 52 R IR 20164£3H 298
11/2016-Cus. (ADD)
Vitrified or porcelain India ADD New shipper review — E No.15/25/2011-DGAD,
tiles I s Applicants found not entitled to dated 28-3-2016
e individual dumping margin 20164 35 28H
FRAT B A1 i 0
Wheelbarrows South Africa | Provisional ADD imposed Government Gazette No. 38538,
W FRE R TEWR I B A AT dated 6-3-2016
20164 3A 6H ,
B~ 555385385
Xanthan Gum USA ADD - Preliminary Rescission of 81 FR 15240 [A-570-985],
HIR R £ New Shipper Review dated 22-3-2016
SR ABUER -0 B HT e O f AL 20164£3H 228
81 FR 15240 [A-570-985]
Zinc coated steel Australia | ADD - Product description Anti-Dumping Notice No. 2016/23,
B #AF T | amended consequent to anti- dated 17-3-2016

circumvention investigation
RS - B R B Je 1B B i R =
fin Tt

20164£3A8 178 ,
RG24 5 2016/235

Trade remedy measures by China

o [ SR XA 55 B 1R

Product Country Measures Notification No. and date
=] % it BHS KH #A
Grain oriented flat- Japan, Preliminary determination of MOFCOM Announcement No.
rolled electrical steel Korea | levying deposit 10 of 2016, dated 1-4-2016
B B T 4R RERAEU | np e M RIE & 2016545 1 .
HH[E Anbk B H &a A 5201648105
Polyacrylonitrile fiber Japan, Preliminary determination of MOFCOM Announcement
B RP};orfSaE . 1§W1ng Eeposﬂ ‘ No. 9 of 2016, dated 1-4-2016
B . M E AR IE & 20164£4H 18 ,
BHE Fnbk B W& A E2016889%
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[ Portmeirion Group UK Ltd iR K E R &8
REB—HM B R2016FE3817 , R
#5C-232/14]
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RO H TN SRR EFEmEH O
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[ Solar World AGIRFRERZE A «—HIMT B
HiN2016%E3H8108 , REBEZERRGS
C-312/15P]
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