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The extant COVID-19 pandemic has been plaguing
individuals and industries alike. The Government of
India has, with a view to curb opportunistic
takeovers/acquisitions of Indian companies due to
the COVID-19 pandemic, reviewed and revised the
extant foreign direct investment ("FDI") policy dated
August 28, 2017 ('FDI Policy’), issued by the
Department for Promotions of Industry and Internal
Trade ("DPNT") vide press note 3 of 2020 dated
April 17 2020 ("Press Note 3").




ANALYSIS

Restriction on FDI from bordering countries:

As per the revised FDI Policy, an entity situated in a country which shares a
land border with India ("Bordering Country’), or any person who is a beneficial
owner of an investment into India, and is situated in or is a citizen of any such
Bordering Country (collectively, the "Restricted Person’), can invest in India
(other than in sectors/activities prohibited for foreign investment) only with
prior government approval.

This implies that now (a) entities situated in or controlled by citizens of
Afghanistan, Nepal, Myanmar, China, Bhutan; or (b) individuals of these
countries will need a prior government approval for investing in India (entities
incorporated in, and citizens of, Bangladesh and Pakistan were required to
obtain a government approval for an investment into an Indian entity earlier
also).

Additionally, investment by citizens of Pakistan and entities incorporated in
Pakistan in defence, space, atomic energy and other sectors/activities
prohibited for foreign investment remains completely prohibited as earlier.

Beneficial ownership also covered:

Press Note 3 also clarifies that any transfer of an existing or future FDI in an
entity in India which results in the beneficial ownership in the Indian entity being
held in by a Restricted Person, will also require government approval.

While the basic intent appears to be regulating investments made directly or
indirectly through other jurisdictions, the manner of determination of the
beneficial ownership remains unclear as the Press Note 3 does not prescribe any
percentage threshold or the number of levels that will be considered for
ascertaining the ‘beneficial ownership’ of the investment in an Indian entity.

In the present form and in absence of any clarifications, the ambit of Press
Note 3 is wide enough to cover multi-layered downstream investments and may
entail significant scrutiny of the investment proposals.



INTENT AND IMPLEMENTATION

While the government has issued the Press Note 3 with an intent to curb
opportunistic takeovers in Indian companies due to COVID-19 pandemic, the
revised reqgulations will operate to reqgulate all investments directly or indirectly
by citizens and entities of a Bordering Country. It appears that the government
is seeking to regulate all the incoming investments from a Bordering Country
(directly or indirectly) to ascertain the intent of such an investment.

The Press Note 3 will come into effect from the date of a notification issued
under the Foreign Exchange Management Act, 1999 ("FEMA"). The notification
under FEMA will be issued by the Reserve Bank of India ("RBI").

Upon implementation of the revised regulations, any investment falling within
the purview of Press Note 3 will need to undergo the process of a government
approval which presently is elaborated in the standard operating procedure
("SOP") for processing FDI proposals dated June 29, 2017 ("2017 SOP").




CONUNDRUM

While the government'’s stated intent behind the Press Note 3 is to curb
opportunistic takeovers on account of COVID-19, Press Note 3 will have
implications for companies having investments in India from a Restricted
Person. This is because as per the existing provisions of the Press Note 3, and
in absence of any clarifications, additional equity infusions by citizens or
companies of a Bordering Country in their existing Indian entities are also likely
to fall within the purview of Press Note 3 and will consequently require
government approval.

At present, the language of the Press Note 3 is wide enough to regulate
investments made by pure financial investors/investment funds from other
jurisdictions having any Restricted Person as a beneficiary as well.

CONCLUSION

Press Note 3 appears to have been issued with an intent to curb opportunistic
takeovers by citizens and companies of any Bordering Country.

However, in its current form, the Press Note 3 subjects every investment (directly or
through any other jurisdiction) by a Restricted Person into Indian entities (engaged in
permitted sectors) to scrutiny by the government. This potentially covers investments
by financial investors having any Restricted Person as a beneficiary and will also
impact future investments by any Restricted Person into Indian entities already
having investments by a Restricted Person.

While the Press Note 3 has been issued, the revised regulations will come into effect
only after the RBI issues a notification under FEMA for its implementation.

We hope that the RBI will come up with a comprehensive framework for the revised
regulations including details on the manner of ascertaining ‘beneficial ownership’ and
providing reasonable exceptions in order to clarify the position around the restrictions
sought to be imposed under the revised regulations.



LOCATIONS

NEW DELHI

5 Link Road, Jangpura Extension,
New Delhi 110 014

PHONE: 011-4129 9800

B-6/10, Safdarjung Enclave,

New Delhi 110 029

PHONE: 011-4129 9900

E-MAIL: Isdel@lakshmisri.com

MUMBAI

2" Floor, CNERGY IT Park,
Old Standard Mill,

Appa Saheb Marathe Marg,
Prabhadevi,

Mumbai 400 025

PHONE: 022-2439 2500
E-MAIL: Isbom@Ilakshmisri.com

CHENNAI

2, Wallace Garden, 2™ Street,
Chennai 600 006

PHONE: 044-2833 4700
E-MAIL: Ismds@lakshmisri.com

BENGALURU

World Trade Center,

No. 404-406, 4" Floor, South Wing,
Brigade Gateway Campus,

No. 26/1 Dr. Rajkumar Road,
Malleswaram West,

Bengaluru 560 055

PHONE: 080-4933 1800

E-MAIL: Isblr@lakshmisri.com

Lakshmikumaran

& Sridharan

exceeding expectations

SINCE 1985

HYDERABAD

‘Hastigiri', 5-9-163, Chapel Road,
Opp. Methodist Church, Nampally,
Hyderabad 500 001

PHONE: 040-2323 4924

E-MAIL: Ishyd@lakshmisri.com

AHMEDABAD
B-334, SAKAR-VII,

Nehru Bridge Corner, Ashram Road,

Ahmedabad 380 009
PHONE: 079-4001 4500
E-MAIL: Isahd@Ilakshmisri.com

PUNE

607-609, Nucleus,

1 Church Road, Camp

Pune 411 001

PHONE: 020-6680 1900
E-MAIL: Ispune@Ilakshmisri.com

KOLKATA

2" Floor, Kanak Building,

41, Chowringhee Road,

Kolkata 700 071

PHONE: 033-4005 5570

E-MAIL: Iskolkata@lakshmisri.com

CHANDIGARH

SCO No. 59, 1% Floor,

Sector 26, Madhya Marg,
Chandigarh 160 026.

PHONE: 0172-492 1700
E-MAIL: Ischd@lakshmisri.com

GURUGRAM

0S2 & 0S3, 5t Floor,

Corporate Office Tower,
AMBIENCE Island, Sector 25-A,
Gurugram 122 001

PHONE: 0124-477 1300

E-MAIL: Isgurgaon@lakshmisri.com

PRAYAGRAJ (ALLAHABAD)

3/1A/3, (Opp. Auto Sales)

Colvin Road, Lohia Marg,
Prayagraj 211 001

PHONE: 0532-242 1037/242 0359
E-MAIL: Isallahabad@lakshmisri.com

KOCHI

1t Floor, PDR Bhavan,

Palliyil Lane, Foreshore Road,
Ernakulam,

Kochi 682016

PHONE: 0484-486 9018/486 7852
E-MAIL: Iskochi@lakshmisri.com

www.lakshmisri.com

DISCLAIMER: This document is meant for informational purpose only and does not purport to be advice
or opinion, legal or otherwise, whatsoever. The information provided is not intended to create an
attorney-client relationsthip and is not for advertising or soliciting. Lakshmikumaran & Sridharan or its
associates are not responsible for any error or omission in this document or for any action taken based
on its contents.

To unsubscribe, please mail to update@lakshmisri.com

© 2020 Lakshmikumaran & Sridharan. All rights reserved.



